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CHAIR’S FOREWORD 


This subject matter of this Report, while somewhat technical in nature, is very important to the 
economy of Canada and the well being of Canadians. Canada is, as this Committee has been 
reminded on many occasions, one of the most open economies in the world and one that depends 
significantly on exports to contribute to the prosperity of Canadians. The role that exports play in the 
economy is, in turn, dependent on whether they are competitively and effectively financed. The 
capacity of our financial institutions to serve the exporting community is therefore of capital 
importance to our economic performance. And in the forefront of those institutions is the Export 
Development Corporation. 


The issues considered during this study have a direct link to other important studies of this 
Committee, in particular the study of some years ago into the export capacity of small and medium 
sized enterprises and our more recent reports on Canada’s approach to the WTO negotiations and the 
FTAA. These other studies helped inform the views present in this Report: the importance of the 
EDC to SMEs; the need to ensure that our institutions reflect, when operating in the international 
marketplace, Canadians’ concerns in respect of sustainable development practices, human rights 
and core labour standards. 


A review of the activities of the EDC was, in this respect, timely — not just because it was 
mandated by the legislation — but also because attitudes have changed significantly towards many 
of these issues in the past few years. We are grateful to the many NGOs that appeared before us and 
who brought to the Committee, not only their extensive knowledge, but also the sense of their 
commitment to the principle that the conduct of Canadians abroad should reflect the values that 
govern us here in Canada, including, of course, a respect for the way in which others organize their 
societies and carry on business. We are also grateful to the many business and other representatives 
who shared their valuable time and experience with us. Without them we could not have 
accomplished this task. 


I cannot let pass some references made by the Bloc Québécois in their dissenting opinion. It is 
unfortunate that the Bloc Québécois has, in its dissenting opinion, descended to personal attacks on 
the committee process. I say this with considerable personal disappointment as the Members of the 
Bloc contribute seriously to the work of the Committee. 


Their complaints about how this Committee prepared its report must be seen, however, in the 
context of the debates in the House and the frustrations that other committees experienced in 
completing their work before the holiday break. 


This situation may explain certain errors of fact contained in their dissent. It must be 
emphasized, however, that the draft report was in the hands of all Committee Members six days prior 
to the discussions. While various meetings to discuss it had to be cancelled or curtailed because of 
activities in the House, all four other parties were satisfied with the process and the opportunity they 
had to participate fully in it. 


Two central themes then are present in this Report. The first is that the EDC, as a 
publicly-financed institution must be open and accountable to Canadians for their ACTES so ef 
we may ascertain whether it does reflect the values that we expect in our dealings with foreign 
countries. The second is that Canadian exporters must have in Canada financial institutions which 
can service their activities which are so vital to Canada’s economic interests. It is clear from the 
evidence we heard from exporters that they regard the role of the EDC as capital in this respect and 
we must ensure that the EDC is provided with the tools to enable it to do this job. It is also clear, 
however, that we must ensure the survival and development of private financial institutions so that 
they too can play a role in supporting our exports. In the words of one witness we must encourage 
complementarity rather than destructive competition in this area. 


The Report seeks to find the appropriate balance so that these objectives, which at times require 
different approaches, may all be met. The Committee worked hard to analyze the evidence and make 
recommendations which will enable the Government to ensure that the EDC is able to fulfill its vital 
role in a way that is consistent with Canadian interests and policies. In so doing, its task was greatly 
facilitated by the work of the Gowlings Report which preceded it and on whose recommendations 
and excellent analysis it was largely based. We have therefore used that report as the basis of our own 
work and the reader will find that we have tried to co-ordinate our recommendations to theirs such 
that any duplications and confusion of purpose are avoided. 


A report of this complexity and scope could not have been prepared without the collaboration of 
a great many dedicated and talented people who have been willing to work long hours under intense 
pressure to bring it to completion. Our research team, led by the indefatigable Gerald Schmitz of the 
Parliamentary Research Branch of the Library of Parliament and ably assisted by Daniel Dupras, 
who was responsible for much of the technical financial aspects of the Report, contributed their great 
personal expertise and writing skills to the task. They are to be thanked and congratulated as being 
responsible for bringing together and digesting the results of so much testimony and providing the 
Committee with clear guidelines for our recommendations. 


Our Committee Clerk, Ms. Janice Hilchie, together with her Committee staff members, 
Ms. Caroline Martin and Ms. Diane Lefebvre, are to be thanked for their usual efficiency in ensuring 
that our work was conducted in the most professional and productive manner. Also to be warmly 
thanked are our many translators, editors, interpreters, console operators and others, as well as the 
staff of Publications Services, without whom our work could not have been accomplished. 


I would also like to thank the Members of the Committee from all parties who worked 


assiduously on this Report under very demanding time constraints while also attending to so much 
other important work of the Committee. 


Finally I would like to thank, on behalf of all the Members of the Committee, the members of the 
Canadian public who shared their insights with us. I hope that this Report responds to their concerns 


and contuibutes to our national goal of ensuring that Canadian exporters are supported in their 
important contribution to our national economy. 


LIST OF CONCLUSIONS AND RECOMMENDATIONS 


PART 1: INTRODUCTION AND OVERVIEW 


Recommendation 1 


While it may be difficult to achieve agreement on a definitive formula which 
would satisfy everyone’s interests and concerns, the Committee suggests 
adding a provision to Section 10 of the Export Development Act to the 
following effect: 


That in carrying out its mandate and exercising its powers, the 
Corporation shall give due regard to the benefits to Canada to be derived 
therefrom, and to the commitments and obligations undertaken by 
Canada under international agreements. 


The Committee’s bottom line in all of this is to see EDC continue to evolve as 
an effective agency dedicated to maximizing the potential of the Canadian 
exporting community, while giving particular attention to developing the 
export orientation of small and medium-sized enterprises, thereby 
contributing to Canada’s future prosperity for the benefit of all Canadians. 
As a commercially oriented entity, EDC must be able to offer needed high 
quality services to Canadian exporters in a manner that is as timely and 
efficient as possible and that promotes private-sector competitiveness and 
innovation. At the same time, as a public institution wholly owned by the 
Government of Canada, EDC must operate, and be seen to be operating, 
within a policy and legislative framework that is transparent, publicly 
accountable, and meets reasonable standards of environmental and social 
responsibility consistent with Canadian values and Canada’s overall 
international objectives and obligations. We are confident that with these 
clear Parliamentary guidelines in place, with good will, appropriate 
direction, and sufficient effort, all of these goals can be achieved, to the 
benefit of Canadian exporters and the Canadian public as a whole. 
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PART II: OBSERVATIONS AND CONCLUSIONS REGARDING THE GOWLINGS 
REPORT RECOMMENDATIONS 


Mandate of the Export Development Corporation (EDC) 


Recommendation 2 


The Committee fully endorses the first recommendation of the Gowlings 
Report, that Canada must be present and active in the major international 


forums. 


Recommendation 3 


The Committee recommends that the Government and EDC attentively 
address the concern about changes to EDC’s institutional structure that 
would use subsidiaries or other means to distinguish between EDC 
activities under the Consensus and its other, market-based activities. 


Changing EDC’s Mandate 
Recommendation 4 


The Committee does not support the changes to EDC’s mandate 
recommended in the Gowlings Report, which could have unexpected and 
undesirable effects. The Committee is persuaded that EDC conducts its 
activities appropriately and that there is no need at present to amend the 
wording of its mandate. 


The Committee recommends that at present the Government not implement 
Recommendation 2 of the Gowlings Report, that changes be made to EDC’s 
mandate. 


Concerning Recommendation 3 of the Gowlings Report, that EDC should 
carry out its mandate with explicit reference to resulting economic benefits 
for Canada, the Committee’s first Recommendation already notes that this 
could be accomplished by adding a clause to section 10 of the Act. 


EDC’s Activities 
A. Investment Ceiling 


Recommendation 5 


The Committee recommends that the Government address the concern 


about EDC’s investment ceiling for projects and find a more flexible way to 
update or change the ceiling. 
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B. Non-Project-Related Investments 


Recommendation 6 


The Committee recommends that the Government attentively address the 
concerns raised by the recommendation contained in the Gowlings Report, 
that EDC investment other than in projects should be made only through a 
subsidiary. 


C. Joint Ventures with Banks 


Recommendation 7 


The Committee recommends that the Government, and particularly the 
Minister of Finance, consider the possibility of requesting an amendment to 
section 468 of the Bank Act so that banks are authorized to invest in joint 
ventures with EDC. 


D. Leasing 


Recommendation 8 


The Committee considers that EDC should keep all possible flexibility in 
order to assist Canadian exporters, and that at present there is no need to 
set up a subsidiary. However, the Committee strongly encourages EDC to 
consider setting up a joint leasing venture with another financial institution 
that could meet its needs. 


E. Domestic Financing 


Recommendation 9 


The Committee recommends that at present the Government not amend 
EDC’s power to conduct domestic financing, but attentively monitor the 
transactions that EDC conducts or intends to conduct, and ensure that these 
transactions fall under EDC’s mandate. 


F. Contingent Liability Ceiling 


Recommendation 10 


The Committee agrees with Recommendation 10 contained in the Gowlings 
Report, that the contingent liability ceiling should be raised. It could be 
raised by changing the amount of the contingent liability ceiling, or by 
setting the amount on the basis of EDC’s financial capacity. 
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G. Domestic Credit Insurance 


Recommendation 11 


The Committee recommends that the Government not change the definition 
of the term “exporter” as suggested by the Gowlings Report, but that it 


continue to study the suggestion. 


H. Promoting EDC Credit Insurance Products in Bank Branches 


Recommendation 12 


The Committee agrees with the Gowlings Report’s recommendation 
concerning the participation of the Canadian bank branch network in the 
promotion of EDC’s credit insurance products, and hopes that the 
Department of Finance will be able to study the question promptly so that it 
can request amendments to the Bank Act Regulations if required. 


|. Withdrawal of EDC from Domestic Credit Insurance 


Recommendation 13 


The Committee is not persuaded that the Canadian economy would be 
better served if EDC were to withdraw from the field of domestic credit 
insurance. 


Given that one of the goals of Canada’s trade policy is to develop capacity 
and expansion of Canadian enterprises, which includes enterprises active 
in the financial services sector, the Committee recommends that the issue of 
EDC’s involvement in short-term credit insurance be the subject of further 
consideration in five years’ time. The date scheduled for the next review of 
the Act, 2008, seems to be too far in the future. 


Bank Participation in Medium-Term Financing 


Recommendation 14 


The Committee recommends that the Government give careful study to the 
question of setting up a new medium-term Consensus loan guarantee 
program that would have the backing of the banks, in order to reach a 
decision based on the best interests of Canadian exporters and the country 
as a whole. 


Increasing Canadian Capacity to Support Exports 
Recommendation 15 


The Committee agrees with Recommendation 15 of the Gowlings Report 
that the major Canadian pension funds should be authorized to participate 
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in individual loans held by EDC or other international financial institutions 
Such as the World Bank or the International Finance Corporation. Currently, 
any Such investment is considered an investment in foreign property and is 
subject to the 20% limit. Amendments would have to be made to the Income 
Tax Act to eliminate this obstacle. 


Recommendation 16 


The Committee agrees with Recommendation 16 of the Gowlings Report 
which proposes the securitization of certain EDC loans. In financing 
medium- and long-term projects, EDC should have the option of converting 
these loans into marketable securities. For this to be possible, the Minister 
would have to introduce an amendment to EDC’s incorporating legislation. 


Recommendation 17 


The Committee agrees with Recommendation 17 of the Gowlings Report 
when it recommends that EDC develop a policy and program for sharing risk 
assessments that could be useful to private-sector Canadian financial 
institutions and to the Office of the Superintendent of Financial Institutions. 
The Committee also considers that the implementation of such a program 
could be done, at least partially, on a cost-recovery basis. 


Recommendation 18 


The Committee endorses the Gowlings Report’s recommendations on 
strengthening its international presence. EDC should proceed with its pian 
to station representatives in Mexico City and Sao Paulo. An amendment 
should be made to the Export Development Act so that EDC can establish 
offices abroad with the approval of the Minister, on terms and conditions 
established by the latter. 


Supporting Services to Small- and Medium-Sized Enterprises (SMEs) 


Recommendation 19 


The Committee strongly endorses the Gowlings Report’s recommendations 
and urges EDC to increase its efforts to provide accessible services to all 
potential SME exporters in all parts of Canada, paying particular attention to 
improving cooperation with other financial institutions and to developing 
the export-readiness and capability of SMEs. 


Improving Transparency, Public Disclosure and Accountability 


Recommendation 20 


The Committee endorses the principle of improving mandatory disclosure 
of information that is relevant to public accountability along the lines 
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recommended by the Gowlings Report, to that extent that all concerns which 
are necessary to protect commercial confidences can be met. ne en 
operational next step, the Committee recommends that EDC submit its 
forthcoming disclosure framework for public consultation and Comper: 
prior to its finalization as corporate policy, and thereafter eel an 
independent review of its performance following a trial period of severe) 
years. In addition, the Committee urges EDC to explore the feasibility of 
establishing a post of ombudsman within its organization to handle 
accountability and framework compliance matters related to public access 
to information and appeals. 


Contributing to Environmentally Sustainable Development 


Recommendation 21 


The Committee accepts that EDC’s environmentally-related plans are a 
good start but agrees with the Gowlings review that they are insufficient in 
themselves. In Recommendation 1 of this Report, we suggested a general 
amendment to Section 10 of the Export Development Act which would add 
language requiring EDC to give due regard to “the commitments and 
obligations undertaken by Canada under international agreements”. In our 
view, this would include internationally-affirmed principles of sustainable 
development and obligations under multilateral environmental agreements. 
If there is any doubt on that point, wording to this effect could be added to 
Section 2 (Interpretation) of the Act. We also see merit in adding language 
elsewhere in the Act which would impart statutory weight to EDC’s 
environmental review framework and establish some basis of 
environmental criteria on which to determine the eligibility of project 
proposals for EDC support. 


While EDC may see such measures as “redundant”, in light of the perceived 
weaknesses in its present Environmental Review Framework, we believe 
that EDC could further enhance its public credibility by conducting a formal 
consultation with stakeholders on the framework’s performance after its 
first year of operation (i.e., in the spring of 2000). Thereafter, we also believe 
that independent public oversight — reporting to Parliament at regular 
intervals on EDC’s performance in respect of the implementation of its 
Environmental Review Framework — would be enhanced by adding a 
provision to the Auditor General Act establishing the Office of the 
Commissioner of Environment and Sustainable Development as the 
Government's designated agent for that purpose. 


In regard to disclosure and accountability issues, the Committee takes the 

view that disclosure of environmental impact assessments which allows 
sufficient time for preventive action — i.e., identification and mitigation of 
potential problems as early as possible in the course of the proposal 
approval process and the project cycle — should be the operating rule, 
subject only to any commercial confidentiality and viability requirements 
that the Government deems essential. In addressing this matter in its 
forthcoming public disclosure framework, we would urge EDC to carefully 
consider all of the arguments and relevant international experience. Finally, 
as we suggested in the previous section, EDC should explore the option of 
creating an ombudsman post within its organization to respond directly and 
in a timely fashion to public inquiries and appeals regarding sustainable 
development impacts. 


Enhancing Respect for Internationally-Recognized Human Rights 


Recommendation 22 


The Committee supports the general thrust of the Gowlings Report’s 
recommendations. In addition, the Committee’s first Recommendation to 
add a Section 10 provision to the Export Development Act enjoining EDC to 
give due regard to “the commitments and obligations undertaken by Canada 
under international agreements” would also extend to United Nations 
human rights instruments, the ILO’s 1998 Declaration on Fundamental 
Principles and Rights at Work, and other multilateral human rights accords 
to which Canada is a signatory. Similarly, our suggestion that EDC explore 
the establishment of an ombudsman post would obviously extend to the 
handling of public information and appeals related to relevant human rights 
conditions and to the manner in which their impact (in country risk and 
project-specific terms) is assessed by EDC in its countries of operation. 


In regard to ethical business conduct requirements, the Committee sees 
merit in writing into the Act a general affirmation to the effect that EDC shall 
endeavour to promote its better business standards wherever possible. 
However, we believe that the detailed application should be left to evolve 
through an ongoing elaboration of its Code cf Business Ethics, 
Environmental Review Framework, and future public disclosure framework, 
learning from implementation experience through periodic public 
evaluations conducted in collaboration with DFAIT. 
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Institutional Matters and Corporate Governance 
Recommendation 23 


The Committee welcomes the general direction of the Gowlings Report’s 
proposals in regard to administrative and corporate governance matters, as 
well as EDC’s own initiatives in this area. However, we take issue with the 
recommendation to drop the Auditor General of Canada as EDC’s auditor 
subsequent to any change in its status as a Crown corporation under 
Schedule 3 of the Financial Administration Act. Indeed we have suggested 
that the scope of the AG’s Office ought to be expanded in relation to EDC’s 
mandate to include monitoring by the Commissioner of Environment and 
Sustainable Development of EDC’s performance in implementing its 
Environmental Review Framework. 
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DEBATING THE EDC’S FUTURE: 
A CROSS-SECTION OF VIEWS PRESENTED TO THE 
COMMITTEE 


Sponsors want change. Bankers want change. Even the ECAs (export credit agencies) want 
change. But opinions on how to make more effective use of ECAs and whether politics should 
take a backseat to commercialism are as diverse as ECAs themselves. . . . Canada’s Export 
Development Corporation (EDC) is leading the pack among those agencies adopting a 
commercial approach. 


Marco Denes, “ECA Review”, Project Finance, October 1999, p. 22 


Five years after the 1993 reforms to its governing legislation were implemented, EDC is a 
dynamic and innovative financial institution providing leading-edge services which are 
internationally competitive. EDC has been praised by the ECAs of other countries which envy 
its commercial orientation, its innovative nature and its freedom to operate without many of the 
constraints of government faced by other ECAs. EDC is, nevertheless, fundamentally different 
from the private sector financial institutions with which it competes (and also cooperates). . . . 
EDC is a successful ‘niche player’ in the overall financial services industry and enjoys strong 
support and loyalty from its customers, Canadian exporters. The greatest challenge faced by 
EDC, and the government in relation to EDC’s mandate and business powers, is reconciling the 
domestic and international forces driving the Corporation towards an even greater commercial 
orientation and more innovation, on the one hand, and the increasingly important international 
disciplines and public policy responsibilities pulling EDC in the very opposite direction. 


Gowling, Strathy & Henderson, Report on the Review of the Export Development Act 
(hereinafter the Gowlings Report), June 1999, p. 48 


EDC’s aim of meeting public policy goals within a commercial framework makes it imperative 
that we work actively at the international level to ensure that trade rules and institutional 
arrangements are compatible with our objectives and work toward Canada’s commercial and 
strategic interests. .. . Given the Corporation’s experience with its revised legislation and the 
very positive response from the Canadian exporting community, we do not see the need for any 
substantive changes to the Act. 


Ian Gillespie, President and CEO, Export Development Corporation 
(Letter to the Chair, with attachments, November 17, 1999, p. 2 and 6) 


The question I would ask EDC. . . is “Show us the money. What are the mechanisms that you use 
to ensure that your policies are consistent with those of the Government of Canada’s’.” Because 
there aren’t any. They’re not written anywhere. 


Aaron Freeman, Spokesperson, EDC Working Group 
(Evidence, Meeting No. 8, November 16, 1999) 


DEBATING THE EDC’S FUTURE 


: ions. .. . WE 
Instead of exporting environmental problems . . . we should be exporting the solutions W 


submit that the EDC should be bound by law to give serious consideration to environmental 


standards, and that’s not the case now. 


Linda Nowlan, Spokesperson, West Coast Environmental Law Association 
(Evidence, Meeting No. 8, November 16, 1999) 


The Alliance does not want to see the competitive advantages that EDC currently offers eroded. 
_.. For that reason, the Alliance would object strongly to any revision of the ED Act that would 
restrict EDC’s current capabilities. On the other hand, we would support any amendments to the 
Act that would build upon or extend those capabilities, increase EDC’s appetite for risk, and/or 
ensure a higher quality service at lower cost. . .. market conditions rather than a priori rules 
should continue to define how EDC operates, delivers its services, and develops its working 
relationships with its clientele and other financial institutions. 


Alliance of Manufacturers & Exporters Canada 
(Submission, November 18, 1999, p. 4) 


As a public institution, EDC should ensure the highest standards in its business operations. As a 
financial institution, EDC should recognize that Canadian companies are increasingly 
significant actors . . . [and] have a responsibility to adopt policies and practices to eliminate 
possible social and environmental side effects of international business and to avoid 
undermining global commitments to the elimination of poverty and the protection of human 
rights and the environment. Many have argued that not only is good corporate behavior a 
responsibility but it is also good for business. (...) If [the recommendations of the NGO 
Working Group on EDC reform were] implemented, EDC would be a public financial institution 
we would be proud to call Canadian. 


Race to the Top: How to Make the Export Development Corporation Responsible te People 
and the Environment, Policy Paper of the EDC Working Group, November 1999, p. 4-5 


We strongly recommend that EDC not be diverted from its primary responsibility to promote and 
support the interests of Canadian exporters through flexible, competitive and administratively 
efficient products and services. . .. We encourage EDC to continue its efforts to establish a 
one-stop shop for the insurance needs of our exporters. In this respect, we support the promotion 
and sale of EDC export credit insurance products through domestic Canadian banks, 


Association of Consulting Engineers of Canada 
(Submission, November 18, 1999, p.2) 


EDC’s participation in the domestic credit insurance market is the most visible evidence that 
Canadian public policy is out of step with international approaches to the credit insurance 
business. . .. Until the Government makes changes, Canada faces the threat of more trade 
challenges over the next few years. (. . .) In [other OECD] countries, the government agencies 
are prohibited from competing in markets that can be served by insurers, so the agencies now 
concentrate on multi-year projects that often involve foreign governments. This is a valid public 
policy role that EDC should play. . . . [EDC exiting the short-term insurance market] will benefit 


Canadian exporters by providing more choice of insurers, and a broader range of products. The 
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cost of credit insurance is expected to fall as it did in other countries. EDC will redirect its skills 
to better serve the medium term needs of exporters. The number of exporters purchasing 
coverage will increase. And more exporters will be paid for services provided. . .. The polls do 
show that EDC’s customers consistently support the agency; however, most exporters are not 


EDC customers, as fewer than 5 percent of Canadian exports are covered by the agency’s credit 
insurance. 


Insurance Bureau of Canada 
(Submission, Export Credit Insurance Reform for Canada, November 1999, p. 2 and 7) 


EDC has developed a unique blend of commercial culture and entrepreneurial enthusiasm 
tempered with a sense of public service responsibility under its Crown corporation skin. (. . .) 
The need to be self-sustaining and to operate without subsidy or governmental equity infusions 
has an impact upon EDC’s risk appetite, as well as its competitiveness for commercial quality 
business. In short, without commercial quality business to offset its higher risk business, EDC 
would require substantially more capital as well as annual government appropriations. 


Gowlings Report, June 1999, p. xi and 11 


We support the active participation by EDC in shaping changes to international rules governing 
export credits and insurance as negotiated in the OECD and the WTO. We believe in the EDC 
‘market model’ and we encourage EDC to promote the same with these international 
organizations. Additionally, we support the notion that consideration be given for a more distinct 
separation of EDC’s Consensus activities and its market-based activities, such as we see in 
Germany with Hermes and KfW. This separation would promote a true market view of 
transactions and lead to wider acceptance of EDC’s role in world markets, much like KfW. 


Bombardier Inc. 
(Submission, November 18, 1999, p. 2) 


... I think it’s important to understand that the competition is between the taxpayers of one 
country and the taxpayers of another country. It’s not competition that these companies have a 
product that is higher quality than a product from another country. It’s competition between 
taxpayers. .. . you then have to ask the question: Do you want to create these kinds of jobs 
because they are very expensive jobs and I think the money could be better spent if it were not 
spent through the Export Development Corporation. 


Patricia Adams, Executive Director, Probe International 
(Evidence, Meeting No. 8, November 16, 1999) 


… Great attention must be given to the way EDC is handled, because this could very significantly 
help or hurt the volume of exports. ... Something the Committee should bear in mind when you 
come to write your conclusions is that, if we want to reduce our dependence on the American 
market, it is absolutely essential that EDC have guidelines that say a certain percentage of their 
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loans must be directed to developing countries, or countries other than the United States. I te 
give you a long answer as to why the government has to be there, but the best answer to that 1s to 


say, no private financing institutions are in this market right now. 


Jacques Lamarre, President and CEO, Groupe SNC-Lavalin Inc. 
(Evidence, Meeting No. 11, November 23, 1999) 


There are no Canadian-owned or controlled companies, say bank-owned companies or 
Canadian insurance companies, in the market. The credit insurance market is served by foreign 
companies mainly managed out of Europe and the U.S. and the country risk decisions are made 
on a global basis and not on a Canadian basis, so that too is of concern to us. 


Guy David, Project Leader, Gowlings Review Team 
(Evidence, Meeting No. 7, November 4, 1999) 


... in the case where my client can’t get the capacity that it needs, why can’t I go to EDC as a 
market of last resort, subject to EDC’s appetite for that particular risk? The private market for 
them have the first bite of the cherry, as it were, and if they wanted to take the risk they could 
certainly do it. And if they didn’t want it, for whatever reason, give me the ability to insure that 
client. Allow that client the protection to enable it to grow by taking it to what is currently the 
most superior market that I can bring to my clients. 


Clive Aston, President, Canadian Financial Insurance Brokers Ltd. 
(Evidence, Meeting No. 11, November 23, 1999) 


... it must be recognized that those entities cited in the [Gowlings] report supporting EDC’s 
involvement in domestic credit insurance have an inherent conflict of interest. Considering the 
possibility that EDC may have an unfair advantage over the private sector, why should exporters 
care? They want the best deal possible for the company period. If it comes at the expense of the 
private sector, so what? 


Mark Perna, Chairman, Canadian Factors Association 
(Evidence, Meeting No. 11, November 23, 1999) 


It’s noteworthy that every year, until the mid-1980s, EDC listed all of its loans and related bank 
financing including the name of the client, the products financed, the exporter, the country and 
the amount. As with other financing institutions, the [U.S.] Exim Bank and OPIC [Overseas 
Private Investment Corporation], as well as the World Bank financing agencies, this information 
should be made available at the proposal stage - this is where we differ from the Gowlings 


recommendation - with provisions in place that would protect specific information that is 
sensitive. 


Aaron Freeman, EDC Working Group 
(Evidence, Meeting No. 8, November 16, 1999) 


As a federal organization, EDC must be prepared for a certain level of transparency. Likewise, its 
customers have to be prepared to accept a certain level of scrutiny and disclosure. ... 
Automatically disclosing individual transactional information may be acceptable but the 
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question is: how far should it go, when should it happen, and what should be released. It must not 
compromise market position and must not have commercial impacts. It won’t be the same for 
every business and so the notion of a standard template or requirement would have to be 
approached with great care. 


Robert Keyes, Vice-President International, Canadian Chamber of Commerce 
(Evidence, Meeting No. 10, November 18, 1999) 


Despite the fact that part of the EDC mandate is political risk assessment and insurance, human 
rights do not appear to be part of political risk assessment. This is totally unacceptable. Persistent 
patterns of human rights abuse are bound to create instability and political risk and it is therefore 
not only morally objectionable, but also short-sighted from a business point of view to not take 
human rights into account . . . 


Hon. Warren Allmand 
President, International Centre for Human Rights and Democratic Development 
(Evidence, Meeting No. 8, November 16, 1999) 


Since EDC clients appear to be satisfied, EDC suggests they are ‘meeting the needs of 
Canadians’. However, EDC has little if any information on the satisfaction levels of other 
stakeholders, including those in Canada and in the countries where they operate. Existing 
customers are only one type of stakeholder, albeit an important group. EDC should be mandated 
to recognize that its operations have an effect on external stakeholders, particularly in terms of 
the social (including human rights, labour and gender issues) and environmental impact of its 
activities. 


Gail Whiteman, Senior Researcher, The North-South Institute 
(Letter to the Chair, accompanying October 1999 submission on Incorporating Sustainable 
Development into Canada’s Export Development Act, November 9, 1999) 


We believe financing information should be protected the same as income tax information. The 
only information that should be disclosed is statistical totals and even then, it is necessary to be 
vigilant that there are enough players that the companies involved will not be identified by 


inference. 


Gerry Fedchun, President, Automotive Parts Manufacturers’ Association 
(Submission, November 30, 1999, p. 3-4) 


It’s in the interest of EDC to publish information about the projects, governments, and 
companies it supports, if for no other reason, to avoid blame for projects it has rejected. The 
Canadian public has a right to know where their money and their reputations are being spent. 


Joan Kuyek, National Coordinator, Mining Watch Canada 
(Evidence, Meeting No. 8, November 16, 1999) 


Many of the recommendations in the Gowlings report directly address, in a positive way, the 
issues of flexibility and capacity. ... However, other recommendations would or could 
unnecessarily constrain EDC. ... We urge you to carefully consider the impact on Canadian 
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trade prospects and Canadian jobs of Gowlings recommendations or other advice that would 


limit EDC’s powers and flexibility, impose conditions inconsistent with normal commercial 
principles and practices, or otherwise constrain EDC’s ability to respond to exporters needs 
with the innovative solutions demanded by the market. 


Peter Smith, President, Aerospace Industries Association of Canada 
(Submission, November 30, 1999, p. 2-3) 


EDC must be flexible! Overburdening EDC would reduce their ability to assist SMEs, in an 
environment where SMEs need ‘all the assistance they can get’. Canada’s policies should not be 
imposed through EDC. 


Richard L’ Abbé, President Med-Eng Systems Inc. 
(Submission, November 30, 1999, p. 2) 


EDC has argued that it’s up to the host country to protect its people and the environment. It is not 

up to the host country to ensure that EDC’s public policy mandate be made consistent with other 
Canadian public policies, interests and values. It’s up to you as the Canadian government. (. . .) 
There’s certainly a need - and the Working Group has stressed this - to develop consistent 
international standards in all of the areas that we are talking about. I think the most prominent 
international standards that are out there right now are the World Bank standards. . . . The other 
thing to stress is that the EDC itself has frequently stated that other export credit agencies are 
looking to the EDC for leadership. They’ve stressed this many times. They recently, in 
September, held a meeting of all of the international export credit agencies to discuss 
environmental assessment. The reason why EDC says that Canada was chosen is that many 
countries are looking to EDC for leadership on this issue. This is the chance that we have to 
encourage higher standards instead of the race to the bottom. 


Pamela Foster and Aaron Freeman, EDC Working Group 
(Evidence, Meeting No. 8, November 16, 1999) 


Industry is often quite critical of government. But this is one asset that the Canadian government 
has created that works extremely well. My only input would be don’t change it too much. If it’s 
not broken, don’t fix it. 


John Roth, President and CEO, Nortel Networks Corp. 
(Evidence, Meeting No. 12, November 30, 1999) 


In conclusion, we want to meet the needs of Canadian businesses now and in the future. Of 
course, we must meet these needs in a manner that is consistent with Canadian values. We 
recognize that this is a delicate, constantly evolving balance. It involves balancing our 
commercial principles with our public policy mandate. Balancing stakeholders’ desire to know 
more about EDC’s operations against our customers’ international business interests. Balancing 
Canadians’ concern for the environment against the highly competitive world in which 
Canadian exporters compete. 


Ian Gillespie, President and CEO, EDC 
(Submission, “EDC Works”, November 30, 1999, p. 9-10) 


PART I: 
INTRODUCTION AND OVERVIEW 


Review Process and Aims 


On July 21, 1999, the Report on the Review of the Export Development Act was tabled in 
Parliament by then Minister of International Trade, Hon. Sergio Marchi, and referred to the 
Committee for study. This fulfills a requirement under section 25 of the Export Development Act as 
amended and in force from June 1993 (see Appendix 1). The Act, which substantially expanded the 
powers of the Export Development Corporation (EDC), stipulates that five years after that time, and 
every ten years thereafter, the Minister shall cause a review to be undertaken of its provisions and 
operation. Within one year, the Minister must submit a report to Parliament for committee review by 
both houses. 


In 1998, the law firm of Gowling, Strathy & Henderson was selected to undertake the statutory 
review. The Gowlings review team conducted extensive stakeholder consultations across Canada 
during November-December 1998, as well as detailed survey and comparative research, before 
submitting its report to the Minister in 1999. The 150-page Gowlings Report was made public in July 
as indicated above. The full text, along with supporting documentation including a number of the 
written submissions received, was also posted on the Website of the Department of Foreign Affairs 
and International Trade (DFAIT).! 


Following the return of Parliament in October 1999 and the reconstitution of the Committee, 
the first item of business was the Gowlings Report on the Review of the Export Development Act — 
which essentially sets out the mandate, powers, governing structures and duties of the Export 
Development Corporation (EDC). In order to be able to submit its report to Parliament before the 
Christmas adjournment in mid-December, the Committee has pursued an intensive process of public 
hearings during the month of November. Building on the review process which started over a year 
ago, this has permitted a full airing of the issues raised by that process, in the light of the 
comprehensive analysis and 39 recommendations put forward in the Gowlings Report. These 
recommendations accordingly serve as a primary point of departure for the Committee’s review. 


A principal merit of the review process as a whole has been to permit a searching public 
examination at several levels of the full range of issues pertaining to the EDC’s expanded mandate 
and operations. For its part, the Committee held four roundtables, in addition to hearing from over a 
dozen witnesses officially representing the EDC, the Gowlings EDA review team, and DFAIT. The 


i The Gowlings Report and related documents can be found at the following Internet site: 
http://206.191.61.58/export/e_main.htm. 
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President and CEO of EDC, Ian Gillespie, appeared twice as the Committee’s first and Ane witness. 


During the intervening roundtables, 20 people appeared on behalf of 12 business associations? and 
private firms; 10 people appeared on behalf of 8 non-governmental organizations (NGO and 
networks, notably the 12-member coalition represented through the Halifax Initiative’s Ee 
Working Group. In all, over 40 witnesses were heard. This testimony was enriched By detailed 
written submissions that included a large amount of impressive analysis and documentation. 


It is not the Committee’s intention to duplicate the book-length Gowlings Report and all of the 
pertinent information and arguments related thereto that are already accessible in the public domain. 
However, as is apparent from the selected cross-section of views presented as a preface to this 
Report, there continue to be significant differences of opinion on some of the critical policy issues 
addressed by the review. Given the Gowlings Report recommendations, and in light of all of the 
testimony and submissions received, the Committee will concentrate its attention in particular on 
these core concerns which call for careful deliberation and political judgement. 


To that end, the second part of this Report will deal systematically with the major themes and 
classes of recommendations from the Gowlings Report. This will be in the form of a series of 
observations, conclusions, and suggestions for action by the Government and the EDC. In order to 
prepare the ground for that, the following two sections provide a brief introduction to the policy 
environment within which EDC’s role must be assessed, and a summary overview of how the 
Committee proposes to address the principal preoccupations arising from its hearings on the 
Gowlings review. 


The Committee’s aim is to contribute to an improved public policy framework and process for 
providing needed export development support that is capable of achieving practical results in the 
long-term best interests of all Canadians. 


Going Forward Globally: Encouraging Progressive Export Market Development 
and Policy Reform 


The importance of export market development to Canada’s future prosperity can hardly be 
underestimated. Over 40% of Canada’s total production of goods and services and more than one in 
three jobs depend directly on exports. As globalization progresses, trade is also increasingly linked 
to larger financial and investment flows, and to strategic alliances among multinational firms. 
Although Canadian export volumes continue to surge ahead — the latest EDC estimates are for 12% 
growth this year and 6-8% in 2000 — some weaknesses and vulnerabilities remain to be addressed. 
These include: overdependence on a single market (the U.S. now accounts for over 85% of Canadian 
exports), and on relatively few large export-oriented firms and sectors: a declining share of world 
foreign direct investment (FDI); limited domestic trade finance capacity. Moreover, less than 10% of 


The Canadian Bankers Association chose not to appear but did submit a letter of 29 November to th 
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the one million businesses registered in Canada are currently engaged in exporting. Smaller 
enterprises in particular continue to face many obstacles on the road to becoming successful 


exporters. In sum, there is much that could still be done to foster diversified Canadian export 
capabilities in world markets. 


In today’s dynamic and challenging competitive environment, there is a strong argument that an 
effective official export credit agency (ECA) remains an important public policy tool for countries to 
achieve their international economic objectives. For that reason, G-7 and OECD countries generally 
have one or more ECAs performing functions similar to those of EDC, and most are less 
commercially oriented as well as much more reliant on government funding. Based on its 
comparative analysis, the Gowlings Report concluded: “There is no question that in order to remain 
internationally competitive, Canada continues to require a strong export credit agency and an 
efficient system for mobilizing export credit and insurance.” (Gowlings Report, p. 9) 


Only one witness before the Committee, Patricia Adams of Energy Probe, took issue with this 
premise. Indeed, the logic of her argument would lead to all governments, not just Canada’s, 
abandoning ECAs in favour of strict reliance on free-market competition. Such a scenario seems 
extremely unlikely, however, and tends to ignore the still under-served trade finance needs of many 
companies, especially small and medium-sized enterprises (SMEs). Most private-sector witnesses 
strongly endorsed EDC having a fully capable role, and even those who were sharply critical of some 
of EDC’s domestic credit operations did not question the agency’s value in terms of supporting 
higher-risk and longer-term transactions. Other NGO witnesses had never considered phasing out 
EDC as an option, focusing instead on reforms they argued would allow it to play a more 
publicly-accountable, environmentally and socially responsible leadership role internationally. 


EDC, which began its existence in 1944 and became a Crown Corporation in 1969, was granted 
extensive new powers under 1993 amendments to the Export Development Act, to permit it to offer 
domestic financing and credit insurance, make equity investments, engage in leasing, incorporate 
subsidiaries, and enter into joint ventures. EDC has also used its powers since then to become more 
involved in supporting trade-related investment. 


EDC’s performance since 1993 seems impressive by the numbers: 


° Business volume has shown strong increases (with short-term credit volume tripling over 
five years to $24 billion) and is expected to exceed $38 billion in 1999. 


° Most of this increase is on EDC’s profitable commercial window not on the 
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» which it administers.? Canada Account activity 


government-financed “Canada Account ; : 
usiness, and is projected to account for 


represents a generally declining share of EDC’s b | 
only slightly more than 1% of transaction volume in 1999. 


°  EDCs net income has more than tripled in the past five years to an estimated $138 million 


ales aed 


+ EDC operates in some 200 countries and will provide services to over 5,000 customers in 
1999, including over 4,300 SMEs. SME business volume will exceed $6 billion (though 
this is still only some 16% of total transaction volume by dollar value). 


¢ Opinion surveys, including one conducted by Environics for the Gowlings review team, 
show consistently high levels of satisfaction (in the 80% and above range) with EDC’s 


services from across its client base. 


At the same time, the Gowlings Report and the Committee’s hearings identified some serious 
problems of a broader nature that need to be addressed. Expressing concern at the “slow pace of 
development of Canada’s trade finance capacity beyond the walls of the Corporation”, Gowlings 
argued that, notwithstanding the boost in EDC business volumes and the vocal support of its 
customers — “Canada is far too dependent on trade for its economic well-being to place excessive 
reliance on a single financial institution. ... a primary objective of the Review has been to 
recommend changes that will augment and diversify Canada’s trade finance capacity.” (p. xiii) We 
heard allegations from domestic private-sector competitors of EDC, notably from the insurance 
industry and the factors association, that EDC’s Crown corporation advantages have resulted in an 
encroachment on and stifling of private-sector development of commercial services to exporters. 
EDC defends itself forcefully against charges that it is competing unfairly in the domestic market. 


Nonetheless, there is a problem. As the Gowlings Report puts it, “the Canadian market [for 
credit insurance and financing] remains chronically under-serviced”. (p. 53) They therefore urged 
EDC to take a more proactive and strategic approach to private market development. While EDC 
may be doing very well for itself and its current clients, solutions are required to ensure that overall 
Canadian private-sector financial capacity expands and that there is improved cooperation between 
EDC and the private sector in these areas. In its November 30, 1999 submission to the Committee, 
EDC indicates that it is moving to address the situation and is “currently in discussions with a private 
sector insurer to create additional capacity in the Canadian marketplace.” (“EDC Works”, PAD) 


EDC’s evolving commercial orientation also demands careful attention to international 
marketplace conditions, and to the development of multilateral disciplines governing official export 


Although EDC as a Crown entity benefits from certain financial advantages and guarantees backed by the Government of 
Canada, in other respects it is required to operate on a self-sustaining basis — i.e, without the aid of any government 
appropriations — with respect to its own “Corporate Account” portfolio. However, in the case of transactions which would 
exceed EDC’s commercial risk limits, the Government may still decide to fund these through what is known as the “Canada 


Account”, using provisions under Section 23 of the Export Development Act. EDC administers these transactions on behalf 
of the Government and receives compensation for that service. 
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credit transactions. The principal international rules which apply are the OECD’s Arrangement on 
Guidelines for Officially Supported Export Credits (known as the Consensus), put in place in 1978 to 
try to discipline competition among ECAs, and the much more recent and broader provisions of the 
WTO’s Agreement on Subsidies and Countervailing Measures (SCM Agreement), which attempts 
to discipline prohibited trade-distorting export subsidies. Unfortunately, the OECD Consensus 
remains ambiguous on some key points, and has not been harmonized with the WTO agreement. As 
the Gowlings Report observes, some OECD members would like to see all official export credit fall 
under Consensus rules, whereas EDC — which almost uniquely among ECAs does not receive 
government appropriations — argues that only non-commercial Canada Account transactions 
should be subject to the Consensus. EDC claims that its commercial operations fully comply with the 
WTO’s SCM Agreement. 


While the Gowlings Report accepts the EDC model as being “very much customer driven and 
highly competitive internationally” (p. 32), it underlines the pressures to broaden the coverage of the 
OECD Consensus and the likehood of further WTO negotiations on export financing issues. As a 
result, Gowlings advocates that EDC’s corporate development strategy make possible a clearer 
distinction between government-supported and market-based export credit transactions. The 
Committee agrees that Canada must be as well prepared as possible to deal with potential challenges 
to EDC’s approach from our international competitors and major trading partners. 


However commercially oriented EDC eventually becomes, as long as it remains a Crown 
corporation — owned by Canadians and carrying Canada’s reputation with it abroad — it must also 
satisfy some very important public-interest responsibilities appropriate to its mandate. 


NGO submissions to the Committee pointed out that, at the same time as official development 
assistance (ODA) has been declining, official export credit volumes have multiplied, with ECAs 
becoming the largest public financiers of large-scale infrastructure projects in developing countries. 
ECA loans are also implicated in the ongoing search for solutions to the unsustainable debt burdens 
accumulated by many low-income countries. Pamela Foster of the EDC Working Group noted that 
ECAs hold some 56% of Third World external sovereign debt. Of $2.5 billion in EDC loans to the 55 
poorest countries, $76 million is in arrears. (Evidence, Meeting No. 8, November 16, 1999). The 
need for multilateral cooperation around developing responsible lending policies, especially for 
poor countries, was acknowledged by EDC’s Glen Hodgson in terms of their efforts at the OECD to 
press for a code of conduct to ensure that ECA lending is only for “productive” non-military 
purposes. (Evidence, Meeting No. 5, November 2, 1999) 


It is mainly large EDC-supported projects in developing countries which have attracted 
expressions of critical concern from Canadians, along with demands that EDC activities be more 
open to independent public scrutiny, from pre-approval through implementation stages, and that 
EDC be required by law to exercise due diligence in regard to environmental, social and human 
rights impacts as well as with respect to commercial viability criteria. As the Gowlings report 
observes, the existing Export Development Act is virtually silent on these matters, which are clearly 
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eve ‘ itical as well as 
sensitive and frequently involve finely-balanced qualitative assessments and politica 


commercial judgements. 


: i j in 
The Committee welcomes EDC’s efforts to begin to come to terms with these issues 


elaborating and moving to implement new corporate policies as outlined in its 1998 Annual Report. 


As an example, we note that the Corporation’s new “Code of Business Ethics Os it among 
other things to encouraging “best practices among those with whom it does business, with Be an of 
raising international environmental standards”. The Code also commits EDC to pLOONE the 
protection of internationally recognized human rights, consistent with the policies of the 
government of Canada”. (1998 Annual Report: Business without Borders, p. DP) 


A complex related issue is the extent to which any additional disclosure of ini or Manor On 
EDC-supported activities may be indicated in order to hold EDC publicly accountable to Meche 
such ethical business standards. Obviously, EDC’s private-sector clients do not want to risk 
commercially confidential information being disclosed which could harm their business prospects. 
Nor does EDC want its effectiveness to be hamstrung by excessive regulation and oversight. At the 
same time, international business practice is evolving to take sustainable development, good 
governance, and other normative factors increasingly into account as part of sound decision-making. 
We believe that Canadians would like to see EDC act as a leader in that regard. If there is a perception 
of EDC as lagging behind in some aspects, that needs to be addressed openly while bearing in mind 
exporters’ legitimate concerns. 


It can be questioned whether reliance on voluntary internal frameworks for environmental 
assessment, disclosure, and ethical conduct standards — while desirable in themselves — will prove 
to be sufficient in order to ensure public-interest accountability and public confidence in EDC 
activities, unless accompanied by some mandated procedures for public consultation and 
independent review. EDC claims that it is responding to public concerns and taking care to follow 
government policies. That EDC is taking some additional positive steps, as indicated in its latest 
Annual Report and in its submissions to the Committee, should also be acknowledged and 
encouraged. Nevertheless, an example of the potential problem is that EDC’s 1999-2003 Corporate 
Plan Summary, which includes sections on Canada’s international trade policies and on the risk 
environment in the numerous countries in which it operates, still contains no reference to 
environmental sustainability or human rights considerations. Without in any way doubting EDC’s 
good faith, there remains work to be done to integrate into EDC’s planning and decision-making 
environment, a transparency and normative framework that is both reasonable from the standpoint of 
EDC’s ability to discharge its core functions, and adequate from the standpoint of conforming to the 
Canadian public interest as a whole. 


Overall, the Committee appreciates that the Gowlings Report has attempted to strike a difficult 
balance in many of the above areas. Taking their recommendations as a base position, we will be 
making more detailed comments and suggestions later. What we want to signal at this point is our 
belief that EDC can continue to develop its business competitively in the service of current and 
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potential Canadian exporters in a manner that also emphasizes net benefits to Canada and 
accommodates clearly-defined public-interest responsibilities that are consistent with Canada’s 
overall international objectives and obligations. If we believe in an international trading system that 
is more transparent and aligned with Canadian public values,4 then we must apply a similar test to 
domestic trade policy instruments. In the case of the future role of the EDC, this calls for an agenda of 
progressive, practical improvements which builds on its established strengths and retains its 


distinctive approach while challenging it to be a leader in terms of promoting international standards 
and best practices. 


Addressing the Principal Preoccupations Arising from the Hearings 


In his statement of November 30, 1999 to the Committee, EDC’s President and CEO Ian 
Gillespie closed with the “hope that the Committee heard those views of Canadian exporters and 
investors [who are customers of EDC] and will act in their best interests when considering the 
Review recommendations.” Indeed we have done so, loudly and clearly. But just as clearly, we 
cannot only take into account the views of EDC’s existing business clients, however well-satisfied 
they may express themselves to be. The Committee must be attentive as well to the interests of all 
stakeholders: potential exporters, especially SMEs, who may not yet be benefiting as much as they 
should from EDC services; EDC’s private-sector competitors; civil-society organizations which 
may bring forward legitimate concerns about the environmental and human impacts of some 
EDC-supported transactions. Ultimately, at stake are the interests of the Canadian public as a whole, 
who are in a real sense the shareholders of EDC. 


In terms of the witnesses who appeared before the Committee, the principal preoccupations fall 
into basically two areas: namely, how the EDC develops its commercial orientation, and how it 
fulfills its public policy responsibilities. That leads to a consideration of how to define and carry out 
EDC’s mandate in order to achieve an appropriate and realistic balance that best serves the Canadian 
interest. 


A. Accommodating Private-Sector Competition and Competitiveness 
Concerns 

By and large the business witnesses we heard from praised the utility and the quality of EDC’s 
services and expertise. Some offered suggestions for improvement in specific areas, notably in 
regard to the challenges faced by SMEs (and especially those located far from major urban centres) 
in getting into the exporting field. But it is clear that EDC’s customers do not want to see any major 
changes to EDC’s 1993 legislative framework which they fear might diminish its flexibility and 
capacity to respond to their needs now and in the future. This is a strong endorsement and vote of 
confidence in EDC’s current mandate which the Committee takes very seriously. 


i See the Committee’s June 1999 Report, Canada and the Future of the World Trade Organization: Towards a Millennium 
Agenda in the Public Interest. 
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At the same time, we must also take seriously the allegations of some of EDC’s private-sector 


competitors that there is not a level playing field and that there may be ways in which compeniss in 
the domestic credit insurance market could be better served while enhancing, not sacrificing, 1e 
valued benefits that exporters are now receiving from EDC. We also share the concerns expressed in 
the Gowlings Report about the continued under-servicing of the Canadian credit insurance market, 
the underdevelopment of trade finance capacity within Canada, and the need for greater involvement 
by other financial institutions. In that regard, attention should focus on increasing the participation 
by by the Canadian banks, while also not overlooking the potential role of Canadian pension funds. 


Without assigning any blame for past and current weaknesses, what is important from the 
Committee’s standpoint is that EDC’s commercial mandate evolves in a direction that is 
commercially sustainable, that complements private-sector initiatives in all areas of export-related 
business, and that supports an overall diversified development, in all parts of Canada, of 
private-sector capacity to compete in global markets. 


Accordingly, some of the policy tests and future considerations to be applied when assessing the 
evolving commercial orientation and scope of EDC’s mandate should include the following: 


+ Market necessity and priority focus 


Where is there a clear continuing private-sector need for EDC services, at least for the 
foreseeable future? Where is that need greatest and which EDC services can provide the 
greatest value in terms of export market development? 


e Mandate sufficiency and flexibility 


What scope of legislative powers does EDC need to be able to serve these private- sector 
needs in a manner that is effective, cost-efficient, and financially self-sustaining? 


¢ Competitiveness, complementarity, and capacity-building 


How should EDC operate in order to ensure that it is not unduly “crowding out” 
private-sector service providers and is in fact contributing to the development of 
private-sector capacity? How can EDC help to lever additional trade finance resources to 
increase risk appetite and meet under-served market needs? 


¢ Commercial clarity and long-term strategic orientation 


How might EDC more clearly separate market transactions on its Corporate Account from 
those undertaken with direct government financial support under the Canada Account 
provisions in a way that would anticipate the further development of multilateral 
disciplines under OECD and WTO rules? Could the continued commercial evolution of 


EDC - in which a logical next step would be moving from Part I to Part II of Schedule III of 
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the Financial Administration Act — envisage that parts of EDC’s business might 


eventually be privatized or undertaken through subsidiaries that would operate on a purely 
commercial and taxable basis? 


In an important concluding observation, the Gowlings Report stated: 


The next mandated review of EDC is to take place 10 years after the present review. It has 
become apparent to us that a review.of EDC’s status as a Crown Corporation might well be 
appropriate before that time. ... While a careful assessment of the impact privatization would 
have on EDC was beyond the scope of this Review, we are concerned EDC may soon reach a 
stage where further evolution will be constrained by the philosophy and policies that apply to 
Crown corporations and by the international disciplines governing officials ECAs. (p. 130) 


B. Attending to Public-Interest Accountability, Environmental and Social 
Impact Concerns 


During the stakeholder consultations conducted as part of the Gowlings review a number of 
concerns surfaced alleging inadequate public access to information as well as inadequate assessment 
of environmental, social and human rights impacts in relation to at least some EDC-supported 
activities abroad. These criticisms were reinforced in detail by the submissions of non-governmental 
organizations to the Committee, who cited problematic cases as evidence that more rigorous policy 
frameworks and corporate procedures need to be put in place in order, both to prevent negative 
occurrences, and to ensure that Canadian values are indeed affirmed (in terms of due process and 
effect, not just rhetorically) through the expansion of export trade and related investments. 


In particular, we received compelling testimony regarding the URRA hydroelectric dam 
project in northern Colombia, including on November 16, 1999 from Kimy Pernia Domico, a 
representative of the Embera Katio indigenous people who claim that their civil rights have been 
violated in the construction and their lands and health put a risk. Jacques Bertrand of Development 
and Peace also shared with the Committee a number of questions they have put to the Government 
regarding EDC’s involvement. Although EDC’s loan of $18.2 million represents only 2.6% of the 
total project financing — which is Scandanavian-led with the Nordic Investment Bank as the largest 
lender — the case illustrates the difficulties in which EDC participation can become embroiled, in a 
country which the Inter-Church Committee on Human Rights in Latin America describes as having 
the worst human rights crisis in the Americas. The Committee heard additional testimony to that 
effect during our first roundtable on December 2, 1999 on the situation in Colombia. 


EDC’s Code of Ethics commits it to promoting international environmental best practices and 
to conducting business consistent with Canadian government policies respecting international 
human rights. Yet while EDC does country political risk assessments, some of its background 
material seems to describe an acceptable investment climate in Colombia without addressing the 
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serious human rights problems. As well, in the specific URRA case, EDC says ide it is not at liberty 
to make public the monitoring reports that are being done for the project consortium. 


Business witnesses before the Committee were nearly unanimous in expressing concetas that 
any additional prescriptive requirements of a legislative nature on EDC might compromise issues of 
commercial confidentiality and hinder export business prospects. The Gowlings Report took 
considerable pains to take these private-sector views into account in attempting to craft a Bee 
package of reforms to EDC’s framework in its Chapter 9 on “EDC’s Overall Success in Advancing 
Government of Canada Policies”. The Gowlings position was summarized in this concluding 


observation: 


“Recognizing that despite its commercial orientation, EDC is nonetheless a government 
institution, Canadians expect that it meet higher standards of public accountability and 
transparency, as well as environmental and human rights standards than currently apply.” 
(Gowlings Report, p. 128) 


Perhaps not surprisingly, spokespersons for business groups, NGOs, and EDC’s management, 
seemed to agree on one thing: while the Gowlings recommendations were generally 
well-intentioned and some might be supportable, they did not get the balance quite right in affirming 
the Corporations’s predominantly private-sector export promotion objectives in line with its 
continuing public-sector responsibilities. Business spokespersons were the most leery of the 
Gowlings proposals, but most were not opposed to some clarification of government guidelines in 
areas requiring sensitive foreign policy judgements. EDC spokespersons were more receptive to the 
general concept of the Gowlings proposals, but expressed significant disagreement with some of the 
particular measures put forward, contending that they are already making important advances in 
terms of applying a new environmental assessment framework and also developing their own 
disclosure framework appropriate to their distinctive mode of operation. Such an EDC-designed 
approach, they suggested, was preferrable to copying prescriptions on the basis of dubious 
international comparisons. 


In contrast, NGO spokespersons found the Gowlings proposals, as well as EDC’s efforts to 
date, too modest and incomplete. They argued that making EDC subject to stricter access to 
information and impact assessment requirements would not place EDC clients at a competitive 
disadvantage internationally since such requirements are already in place in legislation in our major 
trading partner, the United States, and are rapidly gaining acceptance as benchmarks for multilateral 
financing agencies led by the World Bank Group. In their view, the Government needs to provide a 
legislative context which can ensure that the promises of EDC’s currently voluntary frameworks and 


For example a “Colombia EDC Fact Sheet” states that: “Colombia was and continues to be among the countries of Lati 
America that are both attractive to Canadian exporters and investors and attractive to ED 
perspective. Despite recent economic difficulties and problems in the banking sector, EDC c 
an acceptable risk for new medium- to long-term financing and insurance support.” 


C from a creditworthiness 
ontinues to regard Colombia as 


16 


INTRODUCTION AND OVERVIEW 


commitments are fulfilled in fact and in law. The result, they say, will be better business, better for 
people and the environment, and better for Canada’s reputation abroad. 


While there is no way to reconcile all of these conflicting positions, we believe that practical 
progressive reforms should be possible without needlessly burdening EDC and thereby undercutting 
its raison d'être or jeopardizing its clients’ legitimate business interests. The Committee will reserve 
more specific comments and suggestions further to the Gowlings recommendations until Part II of 
this Report. At this point, what we want to emphasize are several of the policy tests and future 
considerations to be borne in mind in applying this set of issues to EDC’s unique blend of 
commercial and public policy objectives: 


¢ Appropriateness and reasonable burden 


Public disclosure and other public-interest criteria should be appropriate to the type of 
entity that EDC is and to the evolving realities of the international market environment in 
which it competes for commercial business. It is important for EDC to work towards 
international standards and the implementation of best practices, but also to be able to 
devise made-in-Canada approaches which focus on practical improvements and do not 
unduly constrain EDC in the exercise of its primary role of serving Canadian exporters’ 
needs. 


e Necessity, sufficiency and reasonable burden 


The least amount of legislative prescription and bureaucratic regulation that are necessary 
and sufficient to do the job is likely to be the best course of action. EDC and its clients 
understandably want to avoid unwarranted interference that would restrict Canada’s 
export prospects; for that to happen, however, a credible and solidly based policy 
framework that incorporates transparent due diligence procedures will need to be in place. 
In effect, EDC’s corporate processes must be at least minimally capable of responding to 
legitimate requests for information and to reasonable public oversight in regard to the 
evaluation of potential environmental and human rights impacts from EDC-supported 


activities. 
e Consistency and confidence building 


EDC’s business practices as a public corporation need to be seen to be consistent and 
coherent with Canada’s international policies as a whole, and to be open to improvement 
through processes of ongoing public consultation and periodic independent review. EDC 
must of course retain the confidence of its customers, but it must also continue to make 
efforts to build public confidence among other stakeholders in Canada and in its countries 


of operation. 
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C. Ensuring a Paramount Concern for the Canadian Interest in Elaborating 
EDC’s Legislative Mandate and Corporate Policy Framework 


A final set of overarching policy considerations pertains to the need to ensure that the broad 


Canadian interest is kept foremost in the interpretation and execution of EDC’s legislative mandate. 
The Committee does not doubt that EDC’s Board — which includes senior government 
representatives — and EDC’s highly professional management are duly conscious and diligent in 
regard to meeting their responsibilities to their shareholder — i.e., the Government of Canada acting 
for the Canadian public. EDC has also earned high marks from its primary business clients for the 
quality of its services, and from the Auditor General of Canada for its annual reporting and internal 
management practices. In addition, EDC is moving on several fronts to respond to many of Be 
preoccupations surveyed above. We welcome the recognition by EDC’s Board, when approving its 
strategic direction, “that the review of the Export Development Act currently underway may lay the 
groundwork for changes which may be required if EDC is to continue to meet Canada’s broadening 
public policy objectives.” (1998 Annual Report, p. 75) 


In that regard, as the Gowlings Report observes, the Export Development Act of 1993 remains 
rather silent and/or vague on several matters of paramount Canadian interest. For example, in 
Chapter 7 and Recommendation 3, Gowlings argues that, although EDC has always had a policy of 
conditioning its financial support on a Canadian benefits approach, this should be spelled out in the 
Act. The Committee tends to agree that, if something is important, for greater certainty Parliament’s 
intention should be made as clear as possible in terms of the statutory provisions outlining the 
purposes, powers, and responsibilities of Crown entities. The same would tend to hold true in terms 
of minimum disclosure provisions and adherence to Canada’s international policies and 
commitments under international agreements. 


The Committee suggests that a modest and carefully worded addition to the existing Act could 
be considered along these lines. EDC might argue that such an addition is redundant in light of its 
internal policies and could be constraining if misinterpreted. But there is also merit in making 
fundamental policy matters explicit, especially if this increases public confidence in the 
Corporation’s mandate as a whole. Moreover, if EDC is already working in this direction, adding 
some reasonable precision to the Act should not create significant problems for EDC and its business 
clients in Canada and abroad. 
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Recommendation 1 


While it may be difficult to achieve agreement on a definitive formula which 

would satisfy everyone’s interests and concerns, the Committee suggests 
adding a provision to Section 10 of the Export Development Act to the 
following effect: 


That in carrying out its mandate and exercising its powers, the 
Corporation shall give due regard to the benefits to Canada to be derived 
therefrom, and to the commitments and obligations undertaken by 
Canada under international agreements. 


The Committee’s bottom line in all of this is to see EDC continue to evolve as 
an effective agency dedicated to maximizing the potential of the Canadian 
exporting community, while giving particular attention to developing the 
export orientation of small and medium-sized enterprises, thereby 
contributing to Canada’s future prosperity for the benefit of all Canadians. 
As a commercially oriented entity, EDC must be able to offer needed high 
quality services to Canadian exporters in a manner that is as timely and 
efficient as possible and that promotes private-sector competitiveness and 
innovation. At the same time, as a public institution wholly owned by the 
Government of Canada, EDC must operate, and be seen to be operating, 
within a policy and legislative framework that is transparent, publicly 
accountable, and meets reasonable standards of environmental and social 
responsibility consistent with Canadian values and Canada’s overall 
international objectives and obligations. We are confident that with these 
clear Parliamentary guidelines in place, with good will, appropriate 
direction, and sufficient effort, all of these goals can be achieved, to the 
benefit of Canadian exporters and the Canadian public as a whole. 
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PART II: 
OBSERVATIONS AND CONCLUSIONS REGARDING 
THE GOWLINGS REPORT RECOMMENDATIONS 


ER a ee ee eS 


Mandate of the Export Development Corporation (EDC) 


Gowlings Report — Chapter 3: Recommendation 1 


1. Canada should continue to participate actively in the shaping of 
changes to international rules and disciplines governing export credits and 
insurance as these are negotiated in the OECD and the WTO. To facilitate 
Canada’s constructive participation in this context, consideration should be 
given to new institutional arrangements which would bring the structure of 
Canadian official export credit support more in line with the practices of 
other OECD countries, including consideration of a more distinct separation 
of EDC’s Consensus and its market-based activities. 


A 1993 amendment to the Export Development Act constituting EDC (which in 1969 replaced 
the Export Credits Insurance Corporation, which was created in 19446 gave EDC a broader mandate: 
“supporting and developing, directly or indirectly, Canada’s export trade and Canadian capacity to 
engage in that trade and to respond to international business oppertunities” .’ 


Under this mandate, EDC has developed many activities to finance, guarantee, and insure 
Canadian exports. As an Export Credit Agency (ECA) in Canada EDC conducts transactions 
authorized under the Organization for Economic Co-operation and Development (OECD) 
Arrangement on Guidelines for Officially Supported Export Credits (the Consensus). ECAs may 
extend credit to support exports that cannot obtain other forms of commercial financing. EDC also 
conducts market-based transactions that provide export financing and credit; most EDC activities 


fall into this category. 


As has been noted, the export market is very important to Canada’s economy. If the federal 
government is to ensure that Canadian goods and services can compete, it must also ensure that the 
export market is regulated and that all parties observe the rules. As the Committee noted several 


6 Export Credits Insurance Act, SC 1944-45, chapter 39. 


7 Export Development Corporation Act, RSC 1985, chapter E-10, section 10. 
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months ago in its report on the World Trade Organization (WTO).$ Canada must participate actively 


and assume a leadership role in the activities of international forums such as the WTO. 
PURER are Ree it!) SS a eee ee 


Recommendation 2 


The Committee fully endorses Recommendation 1 contained in the 

Gowlings Report, that Canada must be present and active in the major 

international forums. 

ee eee eee 

Also according to this recommendation, the Government should consider bringing EDC’s 
activities more into line with those of ECAs in other countries. The Committee wishes to point out 
that Canada is not like the United States, France, nor Germany. Canada has its own public policy on 
international trade, and uses the available means — of which EDC is an important one — to 
implement that policy. The Committee does not believe that it would be appropriate for Canada to 
copy EDC’s role from that of the Export-Import Bank of the United States or any other agency. 
Canada’s economy is not that of the United States, and the Canadian way of doing things need not be 
the American way. 


On the other hand, the Committee agrees with the Gowlings Report that EDC activities under 
the Consensus should not be confused with its other, market-based activities.? In conducting 
transactions under the Consensus, EDC acts as a government agent, and these transactions are 
subject to the Minister’s approval. A clearer distinction between the two types of EDC activities 
might prevent all of its activities from being scrutinized when the federal government is suspected of 
using the Canada Account to pay subsidies prohibited under Canada’s international obligations. 


Still, the Committee does not believe that at present a subsidiary is the best way of making this 
distinction between the two type of EDC activities. The Government and EDC should address this 
concern by considering changes to EDC’s institutional structures if necessary. Disclosing additional 
information should also be considered as a way of addressing this concern. 

nn eee ee ee 

Recommendation 3 


The Committee recommends that the Government and EDC attentively 
address the concern about changes to EDC’s institutional structure that 
would use subsidiaries or other means to distinguish between EDC 
activities under the Consensus and its other, market-based activities. 


Sn ee 


House of Commons Standing Committee on Foreign Affairs and International Trade 


ais 4 : Canada and t 
Trade Organization: Advancing a Millennium Agenda in the Public Interest, Ottawa Bree paire du Ve 


June 1999. 


Bombardier supports this separation of EDC activities: Submission, Deak 
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Changing EDC’s Mandate 


Gowlings Report — Chapter 4: Recommendations 2 and 3 
2. The ED Act should be amended to restate EDC’s mandate as follows: 


The Corporation is established for the purposes of supporting and 
developing Canada’s export trade and investment and Canadian capacity to 
engage in that trade or to respond to international business opportunities. 


3. A provision should be added to section 10 of the ED Act to the effect that 
in carrying out its mandate and exercising its powers the Corporation shall 
give due regard to the benefits to Canada to be derived therefrom. 


The Gowlings Report repeatedly recommends changes to EDC’s mandate. For example, it 
recommends that the wording of the mandate contained in the Act be changed to delete the words 
“directly or indirectly”, and to include explicit references to EDC’s trade financing capacity and to 
economic benefits for Canada resulting from EDC activities. 


The Alliance of Manufacturers and Exporters Canada (AMEC) and a number of other witnesses 
oppose any amendment of the Act that would have the effect of limiting EDC’s current powers. !° 
When AMEC President Alan Curleigh appeared before the Committee, he said, “We differ with a 
number of [the Gowlings Review Team’s] conclusions and policy recommendations because we are 
less concerned about the development of commercially based services and new lines of business on 
the part of EDC than we are about maintaining and indeed expanding EDC’s risk appetite”. 
(Submission, AMEC, p. 4) 


The Committee is reluctant to support amendments to legislation that confer authority. Any 
amendment of the wording of EDC’s mandate could have undesirable effects. When the courts rule 
on legislative amendments, they first consider whether Parliament made the amendments because it 
wanted to change some aspect of the existing situation: they consistently rely on the purposive intent 
of Parliament. 


Concerning the flexibility that should characterize EDC’s mandate, Timothy Page, President of 
the Association of Consulting Engineers of Canada (ACEC), said, “In our view the Export 
Development Act, as amended in 1993, provides appropriate powers to allow EDC to remain 
flexible in its operations. We see no need to introduce limitations to its powers or to saddle it with 
requirements that are inconsistent with normal commercial principles or practices.” (Submission, 
ACEC, p. 1) On the same subject, Richard Sloan, Vice-President and General Manager of Structured 


D Submission, AMEC, p. 4. 
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Finance at Bombardier, said, “EDC must have the flexibility to respond to export FANS 
initiatives from other countries when they introduce a new competitive tool that provides our 
competitors with a competitive challenge. EDC has a recognized reputation in world markets for 
providing innovative solutions initiated by its talented staff. Providing a wide mandate to that staff 
will insure a competitive position for exporters.” (Submission, Bombardier Inc., p. 4) 

ee ee OE Bee 8 eh oe ee 


Recommendation 4 


The Committee does not support the changes to EDC’s mandate 
recommended in the Gowlings Report, which could have unexpected and 
undesirable effects. The Committee is persuaded that EDC conducts its 
activities appropriately and that there is no need at present to amend the 
wording of its mandate. 


The Committee recommends that at present the Government not implement 
Recommendation 2 of the Gowlings Report, that changes be made to EDC’s 
mandate. 


Concerning Recommendation 3 of the Gowlings Report, that EDC should 
carry out its mandate with explicit reference to resulting economic benefits 
for Canada, the Committee’s first Recommendation already notes that this 
could be accomplished by adding a clause to section 10 of the Act. 


EDC’s Activities 


The Gowlings Report deals with a number of aspects of EDC activities. As has been noted, the 
Committee has benefited from the analyses contained in the Gowlings Report in expressing its own 
opinions on EDC activities. 


A. Investment Ceiling 


Gowlings Report — Chapter 4: Recommendations 4 and 5 


4. The Cdn. $10 million limit should be removed for direct equity 
investments by EDC in foreign project financings. 


5. The 25% limit on EDC’s equity participation in an entity should be 
calculated on a fully diluted basis immediately following completion of the 
investment and parallel investments by co-sponsors. 


In ACEC’s brief to the Committee, President Timothy Page stated SET] 


he financing of 
international projects has changed dramatically over the past ten years and the $1 


0 million cap on 
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EDC’s equity involvement in projects has been too low to be of any real help. Today’s marketplace is 
defined by large infrastructure projects developed, for instance, through public-private partnerships 


and/or build-operate-transfer delivery mechanisms where the pay back times are long term.” 
(Submission, ACEC, p. 3) 


Under the Regulations accompanying the Act,!! the amount of equity interest that EDC may 
acquire in a project may not exceed 25% or $10 million, whichever is less. As the Gowlings Report 
points out, this investment ceiling is low in comparison with the value of some projects in which 
EDC could invest.!? On this point, Jacques Lamarre, President of SNC-Lavalin, stated, ” [E]quity 
investments should not become a major undertaking for EDC and should not detract EDC’s attention 
from its prime mission as a lending agency. I agree with the proposal to increase the current 
Cdn. $10M limit on the condition that the 25% maximum level of equity participation in any project 
be reduced to 20%. Furthermore, I would hope that contrary to some international agencies that EDC 
will not be allowed to demand an equity participation as a prerequisite to participate in the debt 
financing of a project.” (Submission, SNC-Lavalin, p. 5) 


The Committee, too, considers that this investment ceiling should be raised and that the present 
percentage limit of 25% should be calculated on a fully diluted basis.!3 Instead of repeatedly 
amending the Regulations in order to increase the investment ceiling for a project, its diluted value, 
or how the diluted value is calculated, the Government could consider requesting an amendment to 
the Act so that the Governor in Council or the Minister responsible for applying the Act is authorized 
to set by order, from time to time, the investment ceiling and the criteria for determining the value to 
be used in calculating the related percentage. 


Recommendation 5 


The Committee recommends that the Government address the concern 
about EDC’s investment ceiling for projects and find a more flexible way to 
update or change the ceiling. 


i 


B. Non-Project-Related Investments 


Gowlings Report — Chapter 4: Recommendation 6 


6. TheEDActshould be amended to provide that except for project-related 
equity investments, EDC be restricted from making equity investments other 


LL Export Development Corporation Exercise of Certain Powers Regulations, SOR/94-410. 
12 ACEC and Bombardier both supported raising this ceiling. 


13 Gowlings Report, Recommendations 4 and 5. 
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than through a special purpose subsidiary established in Canada for this 
purpose and that the mandate and operations of such a subsidiary be set 
forth in Regulations adopted pursuant to the ED Act. These restrictions 
would not apply to investments made by EDC in subsidiaries or joint ventures 
which are themselves financing companies. 


Recommendation 6 of the Gowlings Report is that EDC investment other than in projects be 
made through a subsidiary. These EDC activities appear quite limited. The Gowlings Report notes 
that financing Canadian businesses may be considered a form of subsidy prohibited under Canada’s 
international obligations. Unfortunately, the Committee does not have enough information to 


express an opinion on this concern. 
ET D. S96 OS SBi ey Din Oe 


Recommendation 6 


The Committee recommends that the Government attentively address the 
concerns raised by the recommendation contained in the Gowlings Report, 
that EDC investment other than in projects should be made only through a 
subsidiary. 


C. Joint Ventures with Banks 


Gowlings Report — Chapter 4: Recommendation 7 


7. Section 468 of the Bank Act should be amended to remove from its ambit 
substantial investments by a bank in an entity in which EDC also holds a 
substantial investment, as defined in the Bank Act. 


Recommendation 7 of the Gowlings Report is that the Bank Act be amended so that banks may 
invest in joint ventures with EDC. For EDC, these joint ventures would take the form of subsidiaries 
providing specific financial services such as leasing. At present the Bank Act prohibits banks and 
from holding large investments in joint ventures; to allow them to do so, section 468 of the Bank Act 
would have to be amended. The Committee supports this recommendation. 


SG Ne À 
Recommendation 7 


The Committee recommends that the Government, and particularly the 
Minister of Finance, consider the possibility of requesting an amendment to 
section 468 of the Bank Act so that banks are authorized to invest in joint 
ventures with EDC. 
Oa 
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D. Leasing 


Gowlings Report — Chapter 4: Recommendation 8 


8. The ED Act should be amended to provide that EDC shall not engage in 
leasing other than through a subsidiary or joint venture corporation. 


Recommendation 8 of the Gowlings Report is that EDC leasing activities be conducted through 
a subsidiary. At present, EDC leasing activities are practically non-existent, and are subject to the 
conditions set out in the Regulations. EDC is anxious to keep the flexibility offered by this method of 
financing. 


The Gowlings Report rightly points out that a number of industries (including aeronautics, 
telecommunications, and oil and gas development) favour this form of financing, and that EDC 
could develop its activities by taking advantage of the fact that in Canada the need for leasing 
services does not seem to be adequately met. 


Recommendation 8 


The Committee considers that EDC should keep all possible flexibility in 
order to assist Canadian exporters, and that at present there is no need to 
set up a subsidiary. However, the Committee strongly encourages EDC to 
consider setting up a joint leasing venture with another financial institution, 
that could meet its needs. 


E. Domestic Financing 


Gowlings Report — Chapter 4: Recommendation 9 


9. The Regulations under the ED Act should be revised to state more 


explicitly the types of domestic financing transactions in which EDC may 
engage and the constraints applicable thereto, and that the right of the 
Minister to authorize transactions not contemplated by the Regulations be 


eliminated. 


Since the 1993 amendments to the Act, EDC has engaged in domestic financing to support 
Canadian businesses. It has also been able to finance projects or businesses not directly related to 
exports if authorized to do so by the Minister of International Trade and the Minister of Finance. 
Recommendation 9 of the Gowlings Report is that the Regulations be amended to define more 
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clearly the type of domestic financing that EDC may provide and the constraints on that 


authorization. AMEC and ACEC oppose these amendments, considering that they worn ee EDC 
less flexibility.!4 In its correspondence with the Committee, the Canadian Bankers Association does 
not address this point. 

The Committee considers that EDC’s experience in domestic financing does not justify these 
amendments at present. The Minister of International Trade and the Minister of Finance should 
monitor the domestic financing transactions EDC conducts or intends to conduct, and should'ensure 
that they do fall under EDC’s mandate of supporting and developing, directly or indirectly, Canada’s 
export trade. 

RS Mee 

Recommendation 9 


The Committee recommends that at present the Government not amend 
EDC’s power to conduct domestic financing, but attentively monitor the 
transactions that EDC conducts or intends to conduct, and ensure that these 
transactions fall under EDC’s mandate. 


F. Contingent Liability Ceiling 


Gowlings Report — Chapter 4: Recommendation 10 


10. The ED Act should be amended to increase EDC’s maximum contingent 


liability ceiling in subsection 10(3) to a level considered sufficient by EDC 
and the Department of Finance to avoid any risk of EDC attaining its statutory 
contingent liability ceiling. 


In credit insurance, contingent liability is the total amount that an insurance company would 
have to pay out if claims were made under all of the policies that it had underwritten. To ensure that 
insurance that companies remain solvent and can pay out any claims made, there are standards 
governing the amount of insurance that companies may underwrite. Similarly, as a financing 
company, EDC may not underwrite risks totalling more than 10 times its authorized capital. 
Expanded EDC activities have meant that this ceiling may soon be reached; as well, EDC’s financial 
capacity would allow it to assume a higher level of contingent liability. 


teeters pein ela 0 ee ee ee oe clin Wiis et Sele 0 
Recommendation 10 


The Committee agrees with Recommendation 10 contained in the Gowlings 
Report, that the contingent liability ceiling should be raised; it could be 


Ee EE eee ee ee ee 


14 Submissions, AMEC, p. 6; ACEC, p. 2. 
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raised by changing the amount of the contingent liability ceiling, or by 
setting the amount on the basis of EDC’s financial capacity. 


G. Domestic Credit Insurance 


Gowlings Report — Chapter 5: Recommendation 11 


11. The EDC Regulations relating to the definition of a Canadian exporter for 
the purpose of eligibility for EDC insurance products should be amended as 
follows: 


the $5 million in export sales threshold should be removed; 


the current threshold of 15% should be replaced by a sliding 
scale that requires an increasing proportion of export sales to 
maintain “exporter” eligibility, along the following lines: 


Total Sales Required proportion of exports 
up to $25 million 15% 
$25M-$50M 25% 
$50M-$75M 50% 
$75M-$100M 75% 
over $100M 90% 


Flexibility should be maintained on both ends of the scale; in 
particular, EDC should be available on a last-resort basis to 
companies with at least 10% in export sales if it can be 
demonstrated that the private sector cannot meet the company’s 
domestic needs. 


For several decades, EDC has been offering to Canadian exporters credit insurance on their 
foreign receivables. A large proportion of EDC’s clients have asked it to cover their domestic 
receivables as well. In response to this demand, EDC obtained in 1993 an amendment to the Export 
Development Act empowering it to offer domestic credit insurance. 


The Gowlings Report looked into a number of factors justifying the attribution of this power to 
EDC, and the argument that it retains as the most compelling is that the Canadian market for this 
product is significantly underserved. While there are grounds for the concerns of the private sector, 
which would like to see EDC withdraw from this sector of activities, it appears that EDC’s clients 
have remained (and intend to remain) loyal to it even if this loyalty entails supplementary costs. The 
Report adds that “to confine EDC’s business only to those portfolios which are not deemed insurable 
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by the private sector would be inconsistent with EDC’s mandate to be self-sustaining” (Gowlings 
Report, p. 54). : 


When he appeared before the Committee, Clive Aston, President of Canadian Financial 
Insurance Brokers Ltd, explained that the quality of the service provided by EDC, both in 
underwriting insurance and in handling claims, justifies this loyalty. The relationship is quite simply 
mutually beneficial. A number of other witnesses also stressed the quality of the services provided by 
EDC, referring in particular to its employees’ expertise and its rapid decision making. 


While the private sector’s concerns merit our respectful attention, the Committee does not think 
that EDC is competing unfairly with it. The private sector has not convincingly demonstrated a 
desire to penetrate the market. While demanding that the public sector withdraw from this type of 
activity, the private sector appears to wish to garner the fruits of a harvest that EDC has been 
cultivating carefully and with great astuteness for a number of years. 


With respect to the value and quality of EDC’s programs, Gerry Fedchun, President of the 
Automotive Parts Manufacturers Association, told the Committee that “EDC has a terrific 
programme to finance tolling built in Canada. They have an innovative financing programme that 
has allowed the industry to expand its exports and stay competitive.” (Submission, APMA, p. 2) 


With regard to the new definition of the term “exporter” proposed in the Gowlings Report, the 
Committee fears that EDC’s current clients would no longer be able to benefit from its services if the 
definition were adopted (Gowlings Report, Recommendation 11).!° The question deserves special 
attention, and the Committee did not hear evidence that would justify such a change. 


Recommendation 11 


The Committee recommends that the Government not change the definition 

of the term “exporter” as suggested by the Gowlings Report, but that it 

continue to study the suggestion. 
a  . | 43 


H. Promoting EDC Credit Insurance Products in Bank Branches 


Gowlings Report — Chapter 5: Recommendation 13 


13. EDC should collaborate with Canadian banks to promote the sale of 
credit insurance products through the Canadian bank branch network. 
Necessary adjustments should be made to the definition of “ 
insurance” under the applicable Bank Act Regulations. 


credit 


1S The Association of Consulting Engineers and the Alliance of Manufacturers and Exporters Canada oppose the change 
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Recommendation 13 of the Gowlings Report is that EDC collaborate with Canadian banks so 
that the latter would promote the Corporation’s credit insurance products via their network of 
branches. In its submission to the Committee, the Canadian Bankers Association does not deal 
directly with this possibility. The Committee can only encourage greater collaboration between EDC 
and the banks. The immediate beneficiaries of such a collaboration would be the small and 


medium-sized businesses that are taking their first steps into the export market or are planning to do 
SO. 


FS a ee eee eee 
Recommendation 12 


The Committee agrees with the Gowlings Report’s recommendation 
concerning the participation of the Canadian bank branch network in the 
promotion of EDC’s credit insurance products, and hopes that the 
Department of Finance will be able to study the question promptly so that it 
can request amendments to the Bank Act Regulations if required. 


1. Withdrawal of EDC from Domestic Credit Insurance 


Gowlings Report — Chapter 5: Recommendation 12 


12. EDC should collaborate with Canadian banks on the sale of credit 
insurance products for the Canadian bank branch network. Necessary 
adjustments should be made to the definition of “credit insurance” under the 
applicable Bank Act Regulations for this purpose. 


Recommendation 12 of the Gowlings Report is that EDC ultimately withdraw from the 
short-term credit insurance market after helping to develop private sector capacity in this area. The 
Gowlings Report explains that short-term credit insurance market penetration is only 7% to 12%. By 
contrast, in Europe some 40% of receivables are insured. 


With only 7% to 12% of the potential short-term insurance credit and factoring market currently 
covered, it is hard to understand the private sector’s persistence in demanding that EDC withdraw 
from this sector of activity. Private credit insurers and factors could considerably increase their 


volume of business without taking over EDC clients. 


The Committee considers that by operating in this sector, EDC makes insurance products 
known to exporters and to Canadian business a whole, which can only increase demand for this type 
of product. The private sector as well as EDC can derive benefit from this. Mark Perna, President of 
the Canadian Factors Association, dismisses this interpretation: “One area where the Report’s 
credibility is badly stretched, is its speculation that EDC’s entry into domestic credit may have 
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actually helped the credit insurance industry to grow, and it may have ‘increased awareness In 


Canada of the benefit of credit insurance’. To an active participant in the industry, this comment 
borders on the absurd.” (Submission, Canadian Factors Association, p. 2) He added that market 
growth is just as likely to be the result of the trend to globalization in the insurance industry. The 
Gowlings Report observes that it cannot explain the growth that this market experienced between 
1994 and 1997 (300% for EDC and 260% for the private sector), but notes that the increase coincides 
with EDC’s entry into the domestic credit insurance market. 


The Canadian Factors Association discussed with the Committee the complementarity that 
could exist between the public and private sectors: “From the point of view of Canadian exporters, 
both complementarity and competition can be beneficial, as long as private sector services are not 
excluded from the market. They can actually help to build private sector market capacity and 
promote higher quality, lower-cost services to exporters.” (Submission, Canadian Factors 
Association, p. 3) 


The Committee agrees entirely with the suggestion that EDC should set up, in collaboration 
with the private sector, a single short-term credit insurance policy for Canadian exporters. But the 
Committee does not see any pressing reason why EDC should withdraw from the Canadian 
short-term credit insurance market, given the benefits that this market appears to be the deriving 
from EDC participation at the present time (Gowlings Reports, Recommendation 12). 


Recommendation 13 


The Committee is not persuaded that the Canadian economy would be 
better served if EDC were to withdraw from the field of domestic credit 
insurance. 


Given that one of the goals of Canada’s trade policy is to develop capacity 
and expansion of Canadian enterprises, which includes enterprises active 
in the financial services sector, the Committee recommends that the issue of 
EDC’s involvement in short-term credit insurance be the subject of further 
consideration in five years’ time; the date scheduled for the next review of 


the Act, 2008, seems to be too far in the future. 
pa Ee ee ee ee | 


Bank Participation in Medium-Term Financing 


Gowlings Report — Chapter 6: Recommendation 14 


14. The Government should make a program available to the banks on 
Canada Account which would provide guarantees for Consensus loans. The 
cost of establishing and operating this program would be charged to the 
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banks in the form of risk-based Consensus-compliant guarantee fees. The 


program would only be established if a sufficient number of banks were 
prepared to subscribe to it. 


The Gowlings Report points out that, unlike many foreign ECAs, EDC does not provide a 
guarantee framework to the private sector (e.g., the banks) for medium-term Consensus loans. 
Because EDC competes directly with the banks on this type of loan, it would be difficult for the 
Corporation to offer them a guarantee program. Recommendation 14 of the Report therefore 
proposes that such a program to be set up and administered by the Government, as long as a sufficient 


number of banks are prepared to subscribe to it. The costs of establishing and operating the program 
would be covered by guarantee fees. 


Canadian banks are active in this type of loan, but they have chosen to concentrate their activity 
in the framework of their foreign operations. They can thus benefit from the guarantees offered by 
ECAs in the countries where they are doing business. 


In its submission it sent to the Committee, the Canadian Bankers Association confirmed that the 
banks have a lively interest in a program of this kind and that the Association supports the 
recommendation. Their submission adds that EDC should not be authorized to carry out this type of 
transaction except in cases where there is no private sector involvement. 


On this topic, Jacques Lamarre, President of SNC-Lavalin, told the Committee that “Resources 
at EDC are already scarce to analyse transactions and country risks. The creation of a separate 
program whereby risk analysis and management would be duplicated is quite risky. We are strong 
believers that a ‘one-stop’ shop approach will best serve the interest of Canadian exporters.” 
(Submission, SNC-Lavalin, p. 4) The Alliance of Manufacturers and Exporters of Canada voiced the 
following view: “It is not clear [to the Alliance] under what circumstances a new guarantee system 
would be preferable either to exporters or to the banks over the current arrangements. The Alliance 
suggests that a considerable amount of clarification and analysis is still required to assess the costs 
and benefits of such an arrangement before the government proceeds with full-scale implementation 
of this recommendation.” (Submission, AMEC, p. 8) 


EDC opposes the recommendation, and claims that the exporters themselves are opposed to it. 
It adds that establishing such a program could be extremely expensive for the taxpayer. 


The Committee recognizes that establishing a new program could lead to financial losses for the 
Government, while EDC finances its activities in this sector itself. On the other hand, the Committee 
cannot ignore the fact that the use of Canadian banks’ international resources could increase export 
sales of Canadian enterprises if such a program were created. 

a Ss 

Recommendation 14 


The Committee recommends that the Government give careful study to the 
question of setting up a new medium-term Consensus loan guarantee 
ee ee ———————ee 
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program that would have the backing of the banks, and to reach a dei ten 
based on the best interests of Canadian exporters and the country is a 
whole. 

Increasing Canadian Capacity to Support Exports 


Gowlings Report — Chapter 7: Recommendations 15-19 


15. The Minister of Finance is proposing to amend the Income Tax 
Regulations to permit Canadian pension funds to participate in individual 
loans held by EDC and specified international financial institutions, such as 
the World Bank and the International Finance Corporation, without having to 
treat these assets as foreign property and subject to the 20% limit on such 
holdings. EDC should be strongly encouraged to take advantage of this 
provision by making the opportunity to participate in its loans available to 
Canadian pension funds. EDC should emphasize its capacity to arrange 
deals for broader consortia and reduce the extent to which it relies on its own 
resources to fund investments. EDC should begin to see itself more as a 
catalyst for other financial partners, including the banks and pension funds, 
in order to encourage their participation in international trade and project 
finance. 


16. Consideration should be given to amending the ED Act to permit the sale 
of subordinated debt and other types of “hybrid” securities. 


17. EDC should develop a policy and program to make the full depth of its 
country and political risk assessment capabilities available in the most timely 
manner to Canadian private sector financial institutions and to the Office of 
the Superintendent of Financial Institutions. To the extent feasible, such a 
program should be operated on a cost-recovery basis. 


18. In addition to current representation in Beijing, EDC should proceed 
with its plans to station representatives in Sao Paulo and Mexico City on a 
trial basis, subject to review with DFAIT after a specified period of time 
(e.g., three years) and taking into account the role of the commercial banks. 


19. The ED Act should be amended to enable EDC to establish places of 
business abroad, with the concurrence of the Minister of International Trade. 
The modalities of such representation (e.g., location of representatives in 
Canadian missions or in separate offices) should be addressed by EDC and 
DFAIT, possibly on a case-by-case basis. 
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The Gowlings Report explains that EDC is a recognized leader in project financing. However, it 


points out that the Corporation cannot and must not do it all, and that it should act as a catalyst for 
leveraging other Canadian resources, !6 


The Committee agrees with this analysis of the situation. EDC’s size, resources and mandate all 
impose limits on it. At the same time, it occupies a privileged position for acting as a project 
financing intermediary. Its spirit of initiative and innovation must be put to good use in developing 


new project financing structures that will make possible participation by a greater number of 
stakeholders. 


= ee ee ee eee ee OR ee | 
Recommendation 15 


The Committee agrees with Recommendation 15 of the Gowlings Report 
that the major Canadian pension funds should be authorized to participate 
in individual loans held by EDC or other international financial institutions 
such as the World Bank or the International Finance Corporation. Currently, 
any such investment is considered an investment in foreign property and is 
subject to the 20% limit. Amendments would have to be made to the Income 
Tax Act to eliminate this obstacle. 


Recommendation 16 


The Committee agrees with Recommendation 16 of the Gowlings Report 
when it proposes the securitization of certain EDC loans. When it finances 
medium- and long-term projects, EDC should have the option available to it 
of converting these loans into marketable securities. For this to be possible, 
the Minister would have to introduce an amendment to EDC’s incorporating 
legislation. 


EDC’s expertise in risk assessment (for example, country risks, political risks and transaction 
risks) is widely lauded. On the other hand, the Canadian financial sector does not have access to this 
information and so finds itself at a disadvantage when competing with foreign financial institutions 
that do have access to such information through their own country’s ECA or from some other 


source. 17 
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Recommendation 17 


The Committee agrees with Recommendation 17 of the Gowlings Report 
when it recommends that EDC develop a policy and program for sharing risk 


16 Gowlings Report, p. 72-73. 


17 Gowlings Report, p. 77. 
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assessments that could be useful to private-sector Canadian finanelal 
institutions and to the Office of the Superintendent of Financial Institutions. 
The Committee also considers that the implementation of such a program 


could be done, at least partially, on a cost-recovery basis. 
es ee ee EEO EET 


To gain more detailed knowledge of foreign markets and to enable the Canadian economy to 
benefit from this knowledge, EDC uses the government network of trade commissioners. It recently 
established a contract officer in the Canadian Embassy in Beijing and it is proposing to station 
representatives in Sao Paulo and Mexico City. To continue extending its expertise and to assist 
Canadian businesses further in penetrating foreign markets, EDC would like to establish 


“stand-alone” offices abroad. 


When he appeared before the Committee on April 29, 1999, as part of its consideration of the 
WTO agenda, Timothy G. Plumptre (Senior Vice-President, Trade Financing and Correspondent 
Banking, Scotia Bank) had some extremely interesting and instructive comments about the need to 
securitize international transactions by Canadian exporters. In his view, agreements on freer trade 
may well remain pious hopes, as long as exporters cannot sell their products and services abroad with 
complete confidence. The mechanisms that guarantee Canadian exporters that they will be paid or 
their sales abroad are thus absolutely essential. Through their international networks, Canadian 
banks are already working with Canadian exporters on international markets, but there are risks that 
the banks are not ready to assume. 


According to Mr. Plumptre, the ECAs, as agents of their governments’ trade policy, must round 
out the capacity of the private sector by assuming certain risks. A number of ECAs play this role, like 
the Eximbank in the United States. EDC, which is expected to make a profit, has a tendency to be too 
cautious in the risks that it undertakes. He also added that EDC should be less nervous about 
high-risk markets. If it is not to be continually outpaced by the ECAs in other countries, which are 
very active in these markets, EDC should increase its international visibility and be more aggressive. 


At the same time, EDC’s plans for foreign expansion should not make it forget that its primary 
raison d’être is its availability to Canadian exporters. It should seriously consider the criticisms 
about its lack of visibility in a number of Canadian regions and on the excessive concentration of its 
decision-making power in Ottawa. In addition, more frequent contact with the managers of “remote” 
branches of Canadian banks that could be identified as serving exporters or potential exporters could 
have a beneficial effect on EDC visibility and help it to promote awareness of its services. 


mm. 1. 
Recommendation 18 


The Committee endorses the Gowlings Reports recommendations on 
strengthening its international presence. EDC should proceed with its plan 
to station representatives in Mexico City and Sao Paulo. An Ro Le 
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Should be made to the Export Development Act so that EDC can establish 


offices abroad with the approval of the Minister, on terms and conditions 
established by the latter. 


Supporting Services to Small- and Medium-Sized Enterprises (SMEs) 


Gowlings Report — Chapter 8: Recommendations 20-27 


20. In the case of transactions involving SME exporters, EDC should 
dispense with the requirement for a legal opinion as to the legality, validity 
and enforceability of the commercial obligations of the foreign 
buyer/borrower. EDC should rely on documentary evidence of the legal 
existence of the foreign buyer/borrower without the need for independent 
verification from the borrower’s lawyer. 


21. EDC should continue to constantly monitor and streamline the way it 
serves SMEs, and continue to improve and enhance the products and 
services it provides to them. EDC should address specific concerns and 
problems relating to SMEs, such as product liability insurance, with specific 
targeted solutions. 


22. Given the growing importance of the service sector and the high-quality 
employment it generates, EDC should increase its efforts to provide 
financing against service-sector work in progress, particularly in specific 
transactions involving SME firms. This will require a rethinking on EDC’s part 
as to how it approaches commercial risk in these situations, and a 
willingness to accept the track-record and reputation of the service firm as a 
proxy for the financial value of its uncompleted work. 


23. EDC should continue to develop vehicles for working more closely with 
the commercial banks to enhance the support they provide to SMEs, suchas 
the approach reflected in the NORTHSTAR “model.” 


24. EDC should also consider initiatives to improve coordination of its 
service offerings with those of the commercial banks, including: 


e providing information about its services through bank branches; 


e providing training to a significant number of bank staff in trade 
finance and the use of its risk management and finance products; 


e promoting the sale of its insurance products through bank 
branches; and 
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e sharing risk information with banks. 


25. EDC should expand its efforts to increase the visibility of its services in 
the regions through: 


e the decentralization of decisions on smaller transactions to its 
regional offices and the strengthening of these offices; and 


intensifying EDC/BDC cooperation, with a view to providing 
clients of either institution with an integrated approach to 
government services to small business. 


26. The government should assess the extent of progress made in 
integrating the delivery of programs from the point of view of the small- and 
medium-sized business exporter approximately three years from the date of 
this Report. 


27. EDC and Agriculture and Agri-Food Canada should make a concerted 
effort to mobilize the non-grain portion of the Agri-Food Credit Facility 
Program without further delay in order to provide financial support for 
exports from Canada’s non-grain agriculture sector equivalent to that 
available to foreign competitors. 


The Gowlings Report points out that SMEs — defined as businesses with annual revenues up to 
$25 million — account for about 97% of Canada’s 75,000 exporters, and 87% of EDC’s over 4,000 
customers. The number of SME customers served by EDC and the volume of SME export sales 
supported by EDC have more than doubled since 1993. The Committee also appreciates the efforts 
that EDC has been making to enhance SME-targetted programs along lines which were 
recommended in its June 1996 Report, Canadian SMEs in the World Economy: Developing Effective 
Business-Government Partnership for International Success, through such initiatives as: the 
Emerging Exporters Team and SME Financial Services Team; the Master Accounts Receivable 
Guarantee Program (MARG); the Northstar Trade Finance and ExportEase joint ventures; the 
streamlining of loan procedures and simplified note purchases; the sponsorship of a new 
SME-directed “Roadmap to Exporting” publication; and so on. 


Most of EDC’s existing SME customers seem satisfied, and almost three-quarters of 
respondents surveyed by Environics for the review could not think of anything that EDC should do to 
improve its services. At the same time, the Gowlings Report cites a 1996 survey conducted by the 
Canadian Federation of Independent Business showing that many small companies had never heard 
of EDC, and that even among “heavy exporters”, less than 10% had ever used its services. (p. 95) 
According to one witness strongly supportive of EDC’s role, Richard L’ Abbé, President of Ve 
Systems Inc.: “Though we are a recognized aggressive exporter, we have not had a visit of an ae 
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representative in years, nor do they solicit our opinions on new products we feel they could offer.” 
(Submission, November 30, 1999) In regard to issues of visibility and accessibility, the Report also 
identified problems in EDC’s working relationships with the banks resulting in lack of coordination 
and considerable SME frustrations. It argued that: “EDC must more vigorously promote its SME 


exporter Support services within the banking networks through seminars, meetings and training 
sessions across Canada”. (p. 94) 


The Canadian Bankers Association, in its 25 November letter to Minister Pettigrew, 
acknowledged that “the needs of SME exporters are still not adequately addressed”, and suggested 
changes to several EDC programs “to make them more accessible to SMEs and, thus, more widely 
used.” But the CBA was more reticent about employing their members cross-Canada network, 
stating that: “actually promoting the sale of EDC’s insurance products through bank branches would 
seem inconsistent with present government policy which prevents the banks from selling insurance 
from private sector companies.” (p. 3) 


In general, there was broad business support for the Gowlings recommendations. Several 
witnesses addressed additional measures that EDC could undertake to increase its support to SMEs. 
For example, Mr. L’Abbé suggested “mentoring” services as “an ideal role for EDC’, and also 
pressed the issue of greater local access through the banks. Timothy Page, President of the 
Association of Consulting Engineers of Canada, submitted his members’ view that “EDC is 
uncompetitive for deals involving sums under $2 million . . .[and] that this issue may require a set 
aside envelope for projects of this size.” They also called for EDC services to SMEs to be “clearly 
defined in documentation easily accessible to the public”. (Submission, November 18, 1999, p. 4-5) 
Jason Myers, Senior Vice-President of the Alliance of Manufacturers and Exporters Canada 
(AMEC), reinforced the message of enhancing EDC’s risk appetite in support of SMEs. However, 
AMEC expressed a caveat in regard to Recommendation 20 on alleviating foreign legal 
requirements, suggesting this should “reflect the size of the transaction involved, rather than the size 
of the company undertaking the transaction.” (Submission, November 18, 1999, p. 5) 
Jacques Lamarre of Groupe SNC-Lavalin, also urged EDC to be “very careful” in this regard based 
on his experience of the risks that can often befall small companies in foreign markets. (Evidence, 
Meeting No. 11, November 23, 1999) 


EDC indicated to the Committee in its detailed comments that it was supportive or 
open-minded in regard to almost all of the Gowlings SME recommendations. It disagreed on only 
one specific point in Recommendation 25 on decentralizing decisions on smaller transactions to its 
regional offices. EDC maintains that service needs can be met through its efforts to improve regional 
representation, to implement new operational techniques, and to use electronic media for things such 


as on-line applications. 
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Recommendation 19 


The Committee strongly endorses the Gowlings Report's recommendations 
and urges EDC to increase its efforts to provide accessible services to all 
potential SME exporters in all parts of Canada, paying particular attention to 
improving cooperation with other financial institutions and to developing 


the export-readiness and capability of SMEs. 
ee ee eee 


Improving Transparency, Public Disclosure and Accountability 


Gowlings Report — Chapter 9: Recommendation 28 


28. EDC should be required to post, on a regular basis, specific information 
regarding transactions it has supported. Such information might include, for 
example, the name of the borrower, country, name of exporter, amount and 


type of financial support, term, and a brief description of the goods, services 
or project involved. Transactions should be posted within 60 days of signing. 
Any financial support under a certain threshold or information that raised 
commercial confidentiality concerns for the Canadian exporter would be 
exempt from this regime. 


The Gowlings Report concedes that “public disclosure obligations are almost non-existent 
under current legislation”. (p. 100) The Export Development Act is silent on the issue, and EDC is 
exempt from the provisions of the Access to Information Act (AIA). As a federal government agency, 
EDC is also exempt from disclosure requirements under provincial securities legislation which 
apply to publicly-traded companies including banks. 


The message from the business community, which was also heard repeatedly by the Committee, 
is either to keep the status quo in this regard or to be extremely guarded about any additional release 
of information beyond that of a general nature. For example, the AMEC submission expressed 
particular concern about Recommendation 28’s requirement that EDC “post on a regular basis 
specific information regarding the transactions that it has supported”, explaining that: “The line 
between what is market sensitive and what is not is not always clear. We would strongly object to any 
requirement for public disclosure of confidential or market-sensitive information. We are also 
concerned that more stringent disclosure provisions than those required by other financial 
institutions or export financing agencies would erode client confidence in EDC as a commercially 
oriented agency”. (Submission, November 18, 1999, p. 9) 


NGO submissions put forward a very different view, focusing on issues of public confidence 
and calling for more extensive disclosure provisions than Gowlings recommends, from the project 


proposal stage onwards, as well as on making EDC subject to the AIA. They suggested that 
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competiti 
petitiveness concerns were exaggerated, given available safeguards to protect commercial 


confidences, a the fact that U.S. export credit agencies are fully subject to access to information 
si Aie Policy Paper of the EDC Working Group argued that: “EDC should be disclosing enough 
information so that the public can evaluate whether the minimum standards set out in legislation 


Hu the policies of EDC are being met, and whether projects are harming the communities in 
which they operate.” (Race to the Top, p. 10) 


Put in this way, it is hard to disagree with the intent of disclosure: the problem is to determine 
what is “enough”, but also not “too much” while proceeding in way that is practical, reasonable, and 
appropriate in regard to EDC’s specific circumstances. In assessing the proposals for legislating 
substantially greater disclosure, the Gowlings Report attempts to strike a judicious balance among 
Opposing perspectives. The Committee agrees that it achieves some degree of success. The Report 
observes that “the absence of opportunity for public scrutiny has created suspicion among certain 
civil society groups who view it as denying full accountability to the taxpayer. . . The best way to 
resist calls by non-governmental organizations for greater Government control over its operations 
may be for EDC to voluntarily lend itself to a greater level of public scrutiny.” (p.101) Moreover, 
numerous problems of compliance with the AIA, as recently underscored by Information 
Commissioner John Reid (and indeed referred to in the EDC Working Group’s policy paper), would 
seem to make that a questionable route of first resort.!8 The probable result might be to frustrate 
NGOs in their quest almost as much as it would certainly vex, and perhaps impose an unreasonable 
burden on, EDC and its clients. 


Maxime Faille of the Gowlings review team, gave the Committee a helpful explanation of how 
they arrived at their compromise position: 


... we did look at various models. One of the models is the Business Development Bank of 
Canada which is subject to the Access to Information Act. But it does have a specific provision 
within its legislation that basically in our view means that it doesn’t have to disclose anything 
that’s of particular value or relevance to most people. So we didn’t think that was a terribly useful 
model; that it basically has all of the disadvantages of the Access to Information Act without 
really the advantages of creating greater transparency. So the model we proposed was ... to 
require EDC or encourage EDC to develop a transparency model, a disclosure model that would 
be useful and relevant ... Obviously this has to be balanced with issues of commercial 


confidentiality. 


But on the whole we felt that a lot of information that we would be seeking is information that is 
ultimately available publicly through a variety of pieces of legislation and through certain 


1s The Office of the Information Commissioner of Canada’s latest review of the Department of Foreign Affairs and 
International Trade’s compliance with the Access to Information Act records an unacceptable “F” performance grade in 
it also finds that DFAIT generally “applies the exemption provisions of the act 


meeting response deadlines, though : 
Mes only and with restraint.” (Department of Foreign Affairs & International Trade Report Card on Compliance with 


Response Deadlines Under the Access to Information Act, March 1999, p. 5.) 
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disclosure requirements that do exist in the private sector, through securities legislation, etc. So 
we didn’t feel that our recommendation would disclose sensitive commercial information that 
would hamper Canadian export competitiveness, but nevertheless it would create a greater sense 
of confidence among the public in EDC’s activities. (Evidence, Meeting No. 7, November 4, 
1999) 


EDC’s response to Recommendation 28 has been to support a limited disclosure of business 
information on a mandatory and measurable basis, but not to the extent of divulging detailed 
transactional information against the strong reservations of its clients. EDC appears to have 
recognized the demand for greater disclosure, and is promising to bring in a disclosure framework 
next year. Its submission of November 30, 1999 to the Committee elaborated as follows: 


The disclosure framework that we are in the process of developing will find a uniquely Canadian 
solution to this complex issue. We believe two guiding principles should underpin the 
development of this framework: 


e Information on EDC’s services, programs and activities shall be provided to the 
public 


e EDC cannot infringe upon the rights of others by unilaterally disclosing information 
that may affect our customers’ interests 


We expect to be in a position to report on this work in the early part of 2000. 


In short, we appreciate and agree with the diagnosis emerging from the Review, but not 
necessarily with the prescription, which does not reflect a judicious balance that sufficiently 
protects the commercial interests of Canadian businesses. (Submission, “EDC Works”, EDC, 
November 30, 1999, p. 5) 


The Committee welcomes EDC’s voluntary initiative. But one point that we would make in 
response to the above is that, in the case of a public corporation, however commercial its mandate, a 
“judicious balance” must also sufficiently protect the public’s interests and guard against any 
potential damage to Canada’s international reputation. Furthermore, if increased public confidence 
is to be achieved, we believe it would be in EDC’s interest, at an appropriate time, to submit its 
disclosure framework in a suitable draft form for public consultation and comment prior to it being 
finalized as corporate policy. Subsequently, EDC should also be open to commissioning an 
independent review of the framework’s performance after a trial period of several years. 


There is another matter related more broadly to public information and accountability 
concerns, and leading into the debate over environmental and human rights impacts, which receives 
rather short shrift in the Gowlings Report — that is the issue of some sort of public appeals process 
which could in fact alert EDC to some potential problems and help to find constructive solutions in 
problematic cases. The Report claims that: “the introduction of a petition process would be 
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impractical as this might unduly fetter EDC’s ability to make timely decisions and would adversely 
affect the competitiveness of Canadian exporters.” (Gowlings Report, p. 100) The Committee 
agrees that onerous legislative requirements as called for by some NGOs would not be appropriate. 
es as Gail Whiteman of the North-South Institute emphasized to the Committee in her 
testimony on November 16, 1999, when the issue of the Colombia dam project was first raised, there 
needs to be some better mechanism in place to accommodate and mitigate legitimate public 
concerns. The form of that channel would be open to debate, but one suggestion might be for EDC to 


be proactive and to designate a position within its organization of “public information and appeals 
ombudsman”. 


This is an area in which international experience is still evolving.!9 As part of improving 
transparency and accountability — a commitment which EDC has already accepted — we believe 
the idea deserves further exploration by EDC in consultation with all stakeholders, aiming both to 


enhance public confidence and to foster a better business environment that is in Canada’s long-term 
interest. 


Recommendation 20 


The Commitiee endorses the principle of improving mandatory disclosure 
of information that is relevant to public accountability along the lines 
recommended by the Gowlings Report, to that extent that all concerns which 
are necessary to protect commercial confidences can be met. As an 
operational next step, the Committee recommends that EDC submit its 
forthcoming disclosure framework for public consultation and comment 
prior to its finalization as corporate policy, and thereafter commission an 
independent review of its performance following a trial period of several 
years. In addition, the Committee urges EDC to explore the feasibility of 
establishing a post of ombudsman within its organization to handle 
accountability and framework compliance matters related to public access 


to information and appeals. 
COE D ee à EEE ES 


odies within the World Bank Group — the International Finance Corporation 
(IFC) and the Multilateral Investment Guarantee Agency (MIGA) — have established an “Office of the Compliance 
Advisor Ombudsman” as an independent post reporting directly to the World Bank President, with a mandate to enhance the 
al outcomes of the projects in which the IFC and MIGA play a role. 


» Just recently, the two private-sector oriented b 


environmental and soci 
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Contributing to Environmentally Sustainable Development 


Gowlings Report — Chapter 9: Recommendations 29-33 


29. Canada should encourage the early development of an international 
consensus on environmental guidelines and procedures for export credit 
agencies. In the meantime, EDC should adopt a substantively and 
methodologically clear and transparent environmental framework. 


30. EDC should submit its environmental framework to a process of public 
comment and ensure that the resulting policy receives wide acceptance 
among Canadian exporters and non-governmental organizations. 


31. The ED Act should be amended: 1) to introduce a general requirement 
that EDC establish environmental review procedures consistent with the 
Corporation’s commercial objectives; and 2) to empower the EDC Board to 
grant or withhold financing support after taking into account the beneficial 
and/or adverse environmental effects of a project or transaction. 


32. EDC should develop and release a policy on public disclosure of 
environmental assessments which respects the requirements of 
commercial confidentiality and the commercial viability of projects. Ideally, 
such disclosure should be done, at the latest, concurrently with final 
approval of decisions by the Board. Clients should be encouraged, on a 
voluntary basis, to disclose their impact assessments in advance of Board 
approval and to invite public comments with a view to identifying and 
mitigating potential problems. 


33. EDC should develop programs and processes which ensure that 
Canada’s growing environmental export industry is competitive 
internationally, in the context of incentive measures being taken by other 
ECAs. 


Current legislation governing EDC activities is clearly behind the times in terms of 
acknowledging principles of environmentally sustainable development which are widely 


recognized within the United Nations system, by the international financial institutions. and 
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increasingly as well within the World Trade Organization (WTO) context.20 As Dr. Mats Karlsson, 
the World Bank’s Vice-President for External Affairs and UN Relations told the Committee, the 


Bank has learned the hard way that it needed to strengthen its preventive systems as regards 
accounting for environmental impacts — 


. .. S0 that we don’t end up in situations when we’re very far down the road in preparations of a 
project having perhaps not been transparent and then getting all the critique from outside, when 
we're already in a situation where we’ve invested a lot and where the political cost of 
backtracking is high. . . . all of this comes together to demanding of us, I think, a better judgment 
early on in the preparation. (Evidence, Meeting No. 10, November 18, 1999) 


The Gowlings Report points out that: “The ED Act is silent on the subject of environment and 
sustainable development. EDC by virtue of its status as a Crown corporation, is not considered bound 
by federal environmental legislation.” (p. 105) As noted in the submission from the NGO Working 
Group on EDC, this exemption from requirements under the Canadian Environmental Assessment 
Act is currently being litigated with respect to the case of EDC support for the Three Gorges dam 
project in China?!; for the time being, however, EDC has a comparatively free hand with respect to 
developing and implementing its corporate policies in this area. There could even be some benefit in 
that regard, since as the Gowlings Report states: “It is entirely open to EDC to decline to support 
projects or transactions in another country for any reason whatsoever, including not being satisfied 
that environmental issues are adequately addressed.” (Gowlings Report, p. 105) 


While private-sector witnesses who commented on the subject tended to support EDC’s current 
approach and expressed reservations about adding further legislative prescriptions to EDC’s 
mandate, the much more detailed NGO submissions called for extensive legal measures based on a 
critique of EDC’s practices and a continued skepticism about its intentions. 


For its part, EDC appears to have given the matter considerable attention since the review 
process began, a fact which the Committee welcomes in itself. Indeed EDC has gone on record as 
expressing strong agreement with much of the thrust of the Gowlings recommendations, although it 
remains decidedly cool towards several suggested amendments to the ED Act regarding 
requirements for establishing formal environmental review procedures and conducting formal 
consultations. EDC also strongly opposes a mandatory disclosure requirement in regard to 
environmental impact assessments which it has not commissioned; however, it did indicate that it 


Ay Cf. United Nations Environment Program, Global Environment Outlook Report, GEO-2000, September 1999; Hakan 
Nordstrôm and Scott Vaughan, Trade and Environment, World Trade Organization Secretariat, Special Studies 4, Geneva, 
October 1999. The Committee also takes note of the 26 November 1999 announcement by Canada’s International Trade 
Minister Pierre Pettigrew and Environment Minister David Anderson that the Government of Canada will conduct a detailed 
review of the environmental impact of the next round of WTO negotiations as these proceed. 


2 See Race to the Top, p. 29, note 84. 
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could “encourage disclosure by the project sponsor as a ‘best’ business practice.” (Annex 2 to Letter 


of EDC President Ian Gillespie to the Committee Chair, November 1719994p.4) 


EDC submissions made the following points to the Committee: 


° EDC agrees that all ECAs should strengthen their environmental assessment and 
mitigation policies and practices; indeed it will continue to take a leadership role in trying 
to build multilateral agreement within the OECD Consensus framework. In May 1999 
EDC also joined Canada’s major banks in signing the UN Environment Program’s 
“Statement by Financial Institutions on the Environment and Sustainable Development.” 


° EDC has introduced its own public “Environmental Review Framework” (ERF) — one of 
only two ECAs to have done so. Following approval by EDC’s Board, the ERF has been in 
place since April 1999, is posted on EDC’s Website and is open to ongoing public 
comment. 


e EDC insists that its framework does take into account the best practices of other lenders, 
host countries, and World Bank (WB) experience, having regard to the competitive 
conditions under which Canadian companies must operate. EDC states that it “strives to 
incorporate the highest, most appropriate environmental standards when assessing 
support for a given project, and this often does include WB standards, but not exclusively 
WB standards.” (EDC Works, submission of 30 November, p. 6) 


e EDC says it has consulted with NGOs in developing its ERF, and that it has incorporated 
certain elements based on that input — 


66 


. we modified our thinking to explicitly include socio-economic impacts within the 
framework. In practical terms this means taking into account the impact of a project on local 
populations. It means consulting with those affected on the ground, including local NGOs. It 
means seeking steps to mitigate environmental impacts. And it means evaluating and 
monitoring, with other lenders and governments, to ensure that human rights are respected in 
host countries.” (Submission, November 30, 1999, p. 5.) 


NGO spokespersons nevertheless remained unconvinced and concurred with the Gowlings 
Report’s assessment that “EDC’s environmental framework appears to lack substantive and 
methodological clarity.” (p. 105) Gail Whiteman of the North-South Institute contended that: 
“While EDC conducted consultations on issues to be included in a framework, there have been no 
public consultations on the actual framework. It was not launched in draft form but rather presented 
de facto. It is important to note that this procedure contravenes international practice on the 
development of environmental review standards whereby agencies typically post a draft framework 
on the Internet for 60-90 days for public comments.” (Letter to the Chair, with attachments, 
November 9, 1999) She also testified that: “Taking the perspective of corporate responsibility . . . 
Abe is lagging behind the private sector in this area. They are nowhere near as advanced as the 
private sector is in environmental management.” (Evidence, Meeting No. 8, November 16, 1999) 
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The submission of the West Coast Environmental Law Association (WCELA) made the point 
that, while EDC is voluntarily taking some steps forward, amendments to governing legislation will 
significantly increase the likelihood that it “will pay more attention to the environmental 
consequences of decisions when they are required by law both to consider those consequences in 
advance, and to subject their decisions to public scrutiny.” (Submission, November 16, 1999, p. 7) 
Concern was also expressed that EDC was not covered by the 1995 amendments to the Auditor 
General Act which, in creating the office of the Commissioner of Environment and Sustainable 
Development, obligate federal departments and agencies to prepare sustainable development 
strategies and to report on their progress in implementing these strategies. It was also pointed out that 
other ECAs and private-sector oriented international lending bodies do have explicit requirements in 
place which direct them to deny support to proposed project activities on environmental grounds, 


including those which might contravene a country’s obligations under relevant international 
environmental agreements. 


In regard to establishing such criteria and to publicly disclosing environmental assessments as a 
normal part of the project approval process, the Gowlings Report came to the conclusions that it is 
usually “in corporate best interests to be able to demonstrate environmentally-sensitive practices”, 
and that commercial proprietary and confidentiality issues should not present a serious obstacle 
since: “Project proponents could simply be required by EDC to agree to the disclosure of their 
environmental assessments as a condition to obtaining EDC support.” The Report noted that: 
“Representatives of the Canadian mining industry, for example, indicated they believe public 
disclosure is essential to an environmental assessment process, and the publication of environmental 
assessments should not be problematic.” (Gowlings Report, p. 112) 


Indeed the idea of a more transparent adherence to government-established public policy 
guidelines appeared to receive some support from Canadian business during the Committee’s 
hearings. Speaking on behalf of the Alliance of Manufacturers & Exporters Canada, William Neil, 
Director of Government Relations-International of Nortel Networks, expressed the point as follows: 


I don’t think it’s inappropriate for you basically to put down guidelines to EDC that say that the 
following projects if they are involved in these sorts of activities [abusing the environment or 
human rights in violation of international norms] will not be supported by Canadian taxpayers. 
We [the Government] expect you as the Board and the administrative functions of EDC not to be 
engaged in these activities, and if we find out you are you will cease immediately. At the same 
time, you could place an onus on Canadian firms to make sure that they don’t engage in those 
things at all, and if they know that they have to reveal it as part of a financing package. ... 
drawing lines in the sand that are consistent with the way Canadians view the world doesn’t 
strike me as inappropriate guidelines to give to EDC. (Evidence, Meeting No. 10, November 18, 


1999) 


More positively, an area in which there should be some common ground emerging among EDC, 


its business clients, and NGOs, is making greater use of EDC’s resources to support competitive 


export capabilities among Canada’s growing environmental industries. As WCELA’s Linda Nowlan 
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put it: “Canada has been a very good leader worldwide in forging environmental agreements, and 
helping other nations take a lead evironmentally. Unfortunately our reputation in that area has been 
flagging in recent years. Let’s stop exporting problems and start exporting solutions.” (Evidence, 
Meeting No. 8, November 16, 1999) EDC argues that it is already moving ahead in that regard, 
having launched an environmental exports initiative which aims to support upwards of $1 billion 
annually by 2002 in foreign sales of Canadian environmental technologies and services. 


a 


Recommendation 21 


The Committee accepts that EDC’s environmentally-related plans are a 
good start but agrees with the Gowlings review that they are insufficient in 
themselves. In Recommendation 1 of this Report, we suggested a general 
amendment to Section 10 of the Export Development Act which would add 
language requiring EDC to give due regard to “the commitments and 
obligations undertaken by Canada under international agreements”. In our 
view, this would include internationally-affirmed principles of sustainable 
development and obligations under multilateral environmental agreements. 
If there is any doubt on that point, wording to this effect could be added to 
Section 2 (Interpretation) of the Act. We also see merit in adding language 
elsewhere in the Act which would impart statutory weight to EDC’s 
environmental review framework and establish some basis of 
environmental criteria on which to determine the eligibility of project 
proposals for EDC support. 


While EDC may see such measures as “redundant”, in light of the perceived 
weaknesses in its present Environmental Review Framework, we believe 
that EDC could further enhance its public credibility by conducting a formal 
consultation with stakeholders on the framework’s performance after its 
first year of operation (i.e., in the spring of 2000). Thereafter, we also believe 
that independent public oversight — reporting to Parliament at regular 
intervals on EDC’s performance in respect of the implementation of its 
Environmental Review Framework — would be enhanced by adding a 
provision to the Auditor General Act establishing the Office of the 
Commissioner of Environment and Sustainable Development as the 
Government’s designated agent for that purpose. 


In regard to disclosure and accountability issues, the Committee takes the 
view that disclosure of environmental impact assessments which allows 
sufficient time for preventive action — i.e., identification and mitigation of 
potential problems as early as possible in the course of the proposal 
approval process and the project cycle — should be the operating rule, 
———————— ee ee 
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Subject only to any commercial confidentiality and viability requirements 
that the Government deems essential. In addressing this matter in its 
forthcoming public disclosure framework, we would urge EDC to carefully 
consider all of the arguments and relevant international experience. Finally, 
as we Suggested in the previous section, EDC should explore the option of 
creating an ombudsman post within its organization to respond directly and 


in a timely fashion to public inquiries and appeals regarding sustainable 


development impacts. 
bis. SW SAR A Sec OP ANSE SMe Se se ene ey 


Enhancing Respect for Internationally-Recognized Human Rights 


Gowlings Report — Chapter 9: Recommendations 34-35 


34. As a matter of practice, EDC should consult with DFAIT in advance to 
ensure that EDC’s planned country activities abroad do not conflict with 
Canada’s foreign policy on human rights. DFAIT should establish a process 
to formulate human rights guidelines and disseminate information on a 
timely basis. 


35. EDC should implement a policy whereby when applying for EDC 
financial or insurance services, Canadian exporters are asked to indicate on 
a voluntary basis whether they have adopted their own codes of conduct that 
ensure respect for human rights, ethical business conduct and fair labour 
standards in their international activities. 


As mentioned in Part I, EDC has recently adopted a “Code of Business Ethics” which affirms 
that: “EDC values human rights and promotes the protection of internationally recognized human 
rights, consistent with the policies of the government of Canada.” Furthermore, in its submissions to 
the Committee, EDC has said that it will promote its Code as a guide to business practice and will 
urge the adoption of similar codes by its private-sector partners on a voluntary basis. EDC has also 
welcomed the Gowlings review proposals which call on the Canadian Government, through the 
Department of Foreign Affairs and International Trade (DFAIT), to provide it with clearer and more 
formal advance country-level guidelines which could be applied to foreign market risk assessment 


and project approvals processes in the future. 


The Gowlings Report observes that: “At present, no formal link exists between the human 
rights policies of the Canadian government and EDC ... Nor is there a body of international practice 
in this regard. While some superficial similarities exist between environment and human rights 
concerns, the former is much more advanced in terms of international consensus.” (p. 114) The 
Report argues that the possibility for EDC decisions to be at odds with the government’s human 
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rights policies should be eliminated, but that beyond that, the application of existing legislation (such 
as the Export and Import Permits Act) should be sufficient without imposing a further prohibited 
country-level list on EDC. The review team also rejected imposing project-specific legal human 
rights conditions, arguing that such “conditionality is not realistic at this time as EDC is not a last 
resort for financing and it is unlikely that such contractual obligations would be accepted by 
exporters.” (p. 116) Indeed, the Alliance of Manufacturers & Exporters Canada was opposed to a 
policy even of requesting prospective EDC clients to indicate on a voluntary basis whether they have 
implemented codes of conduct.22 EDC was more positive but disagreed with imposing any 
across-the-board requirement in regard to voluntary codes, arguing that this could penalize SMEs 
which are the least likely to have such a code in place. 


The Committee is sensitive to concerns that imposing onerous prescriptive conditionalities 
could be unworkable — with process defeating purpose, in the cautionary words of SNC-Lavalin 
executive Jacques Lamarre (Evidence, Meeting No. 11, November 23, 1999) — as well as adversely 
affecting Canada’s export competitiveness. However, if EDC and its private-sector clients mean 
what they say — that implementing voluntary codes of conduct is in fact “an element of good 
business practice” — it is hard to see why or how some formal acknowledgement and 
encouragement of that practice should “erode” commercial confidence. Such a position seems to us 
to be a contradiction in terms. Moreover, as we have expressed before, EDC is still a government 
agency, and one which carries Canada’s reputation with it abroad. EDC therefore has a responsibility 
to maintain the confidence of its Canadian public shareholder and its externally affected 
stakeholders, as well as that of its existing commercial customers and business partners. 


The NGO Policy Paper submitted to the Committee by the EDC Working Group contained a 
very detailed review of relevant human rights and human development issues, citing extensively 
from statements of government policy by Minister of Foreign Affairs Lloyd Axworthy, as well as 
from previous reports of this Committee and of the Standing Senate Committee on Foreign Affairs. 
Drawing from this analysis, most of the NGO proposals for formal human rights assessments and for 
the application of human rights criteria to project decision processes, have the worthy aim to ensure 
that no EDC financing is associated with activities which deny people’s fundamental human 
rights — rights which Canada and most other countries have sworn to uphold through United 
Nations and other international conventions, and often under their own domestic constitutions 23 
Appearing before the Committee’s roundtable on Colombia on December 2, 1999, the Inter-Church 
Committee on Human Rights in Latin America recommended in its submission that, inter alia: 


22 As AMEC explained its reasoning: “While the Alliance has encouraged companies to adopt and implement such codes of 


conduct as an element of good business practice, we object to such a policy on the part of EDC as it would likely be seen by 
exporters as a precondition for obtaining EDC service and erode confidence in EDC’s commercial orientation.” (Submission 
November 18, 1999, p. 9) i 


23 Cf. Race to the Top, p. 12-25 and passim. 
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Where a project cannot be conducted in a fashion that does not contribute to repressive capacity 
Or Bunion rights-violating activity, EDC support should not be extended. Likewise, where a 
project may contribute to unacceptable environmental, social or cultural consequences (1.e., lead 
to violations under the UN Covenant on Economic, Social and Cultural Rights, as well as 
international environmental treaties) EDC Support should not be extended. (Submission, 


“Hearing the Cry”, Inter-Church Committee on Human Rights in Latin America, December 2, 
1999. p.15) 


The Committee has listened, but does have real concerns about the feasibility of some of the 
lengthening list of prescriptive, often expansive, and sometimes subjective, normative criteria with 
which EDC could find itself to be overburdened if all of this well-intentioned advice were followed. 
As we indicated in Part I, the tests of practicality, necessity, and reasonable burden on EDC’s 
commercial public-policy mandate must also be applied. We are also somewhat concerned at what 
appears to be a rather uncritical use, as inspirational “models”, of various legislative requirements 
drawn from U.S. government statutes and agency practices. We tend to share the view of the 


Gowlings Report that: “Obviously, it is neither appropriate nor desirable simply to replicate the U.S. 
system in Canada.” (p. 111) 


As a particular case in point, take the issue brought up in several NGO submissions of 
legislating in respect of international compliance with core labour standards. The United States has 
had for some years provisions in its domestic trade legislation to enforce “worker rights” 
conditionality. However, the implementation of a unilateralist and legalistic approach which entails 
the extraterritorial application of U.S. law has proved to be problematic. It has also been severely 
criticized, on human rights grounds, by some of the world’s leading scholars of the multilateral 
human rights system.2* The Committee in previous reports has firmly endorsed the principle of 
incorporating key labour rights — in particular, a new ILO convention prohibiting child labour 
exploitation — into trade accords on a multilateral basis that would actively seek out 
developing-country support? In our June 1999 Report on the future WTO agenda, the Committee 
urged closer WTO-ILO cooperation and working with other like-minded countries on “building 
support for the June 1998 ILO Declaration on Fundamental Principles and Rights at Work through 
all appropriate means and forums”.26 As has been recognized by the U.S.-based International Labor 


24 Notably included among these is Professor Philip Alston, who has presided over the United Nations Committee which 
oversees countries’ compliance with the International Covenant on Economic, Social and Cultural Rights. Cf. Alston, 
“Labor Rights Provisions in US Trade Law: ‘Aggressive Unilateralism’?, Human Rights Quarterly, Vol. 15, 1993, p. 1-35. 


25 See House of Commons Standing Committee on Foreign Affairs and International Trade, Ending Child Labour 
Exploitation — A Canadian Agenda for Action on Global Challenges, Ottawa, February 1997, especially Recommendation 


10. 


20 Standing Committee on Foreign Affairs and International Trade, Canada and the Future of the World Trade Organization: 
Advancing a Millennium Agenda in the Public Interest, Ottawa, June 1999, Recommendation 39. 
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Rights Fund27 and other advocates, in the wake of the breakdown of negotiations at the Seattle 
Ministerial Conference and the continued opposition of many developing countries to a formal 
trade-labour link, creative thinking is called for on all sides in order to bridge the gaps and to make 
concrete progress in terms of both international agreements and complementary domestic legislative 


measures. 


The lesson to be drawn from the experience to date with international labour rights compliance 
is to proceed carefully on the basis of a constructive, multilateral and long-term approach. This 
remains a very complicated area of work in progress, with few certainties as a guide and as yet little 
multilateral consensus on important details. So while EDC and DFAIT should of course be open to 
making progressive improvements in Canada’s domestic policy framework, the Committee 
understands that in doing so they will have to proceed with due care and diligence in weighing all 


aspects of the question. 


Recommendation 22 


The Committee supports the general thrust of the Gowlings Report’s 
recommendations. In addition, the Committee’s first Recommendation to 
add a Section 10 provision to the Export Development Act enjoining EDC to 
give due regard to “the commitments and obligations undertaken by Canada 
under international agreements” would also extend to United Nations 
human rights instruments, the ILO’s 1998 Declaration on Fundamental 
Principles and Rights at Work, and other multilateral human rights accords 
to which Canada is a signatory. Similarly, our suggestion that EDC explore 
the establishment of an ombudsman post would obviously extend to the 
handling of public information and appeals related to relevant human rights 
conditions and to the manner in which their impact (in country risk and 
project-specific terms) is assessed by EDC in its countries of operation. 


In regard to ethical business conduct requirements, the Committee sees 
merit in writing into the Act a general affirmation to the effect that EDC shall 
endeavour to promote its better business standards wherever possible. 
However, we believe that the detailed application should be left to evolve 
through an ongoing elaboration of its Code of Business Ethics, 
Environmental Review Framework, and future public disclosure framework, 
learning from implementation experience through periodic public 
evaluations conducted in collaboration with DFAIT. 
Ln 


27 See “ILRF says labor working party would not help developing countries”, Inside US Trade, 10 December 1999, 
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Institutional Matters and Corporate Governance 


Gowlings Report — Chapter 10: Recommendations 36-39 


36. In recognition of its commercial orientation, the fact that it competes 
with the private sector, is financially self-sufficient and earns a return, EDC 
should be removed from Part | of Schedule III to the Financial Administration 
Act and added to Part II of that Schedule. Contemporaneously with this shift, 


the Auditor General of Canada should be replaced as auditor of EDC bya 
private sector auditor. 


37. A representative of Industry Canada should be appointed to EDC’s 
Board of Directors. 


38. A nominating committee should be established by the EDC Board to 
recommend the appointment of directors to the Board prior to their formal 
appointment by the Minister. 


e The nominating committee should establish criteria for selecting 
candidates for appointment to the Board. 


New EDC Board members should continue to be appointed by 
the Minister, but only after having been recommended by EDC’s 
Board of Directors. 


The nominating committee should periodically assess the 
contribution of individual members of the EDC Board. 


39. The ED Act should be amended to provide that notwithstanding section 
105(5) of the Financial Administration Act, the President and CEO of EDC 
shall be appointed by the board of directors of the Corporation, which shall 
also fix his/her remuneration in accordance with guidelines established by 
the government for the remuneration of heads of government agencies. 


The Gowlings Report argues that, consistent with EDC’s commercial evolution, and as it 
appears to fulfill all of the criteria, the Corporation should move from being a Part I to a Pau II 
corporation under Section 3 of the Financial Administration Act (FAA). EDC strongly agrees with 
this shift, which was also welcomed by the Committee's private-sector witnesses, and was not 


directly opposed by any witness. The Report goes on to say (though not in any recommendation) that, 


in line with such a move, “it would be appropriate for the Department of Finance to review EDC’s 


status under the Income Tax Act.” (p. DAD) 
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“Executive Committee” « comité de direction » 
“Executive Committee” means the Executive Committee of the Board; 
“Minister” « ministre » 


“Minister” means such member of the Queen’s Privy Council for Canada as isdesignated by the 
Governor in Council as the Minister for the purposes of thisAct; 


“person” « personne » 
“person” means a natural person, an entity or a personal representative; 
“personal representative” « représentant personnel » 


“personal representative” means a person who stands in the place of and represents another person 
and, without limiting the generality of the foregoing, includes, as the circumstances require, a 
trustee, an executor, anadministrator, a committee, a guardian, a tutor, a curator, an assignee, a 
receiver, an agent and an attorney of any person; 


“President” « président » 
“President” means the President of the Corporation; 
“property” « biens » 


“property” includes money, goods, things in action, land and every description of property, whether 
real or personal, legal or equitable, and whether situatedin Canada or elsewhere, and includes 
obligations, easements and everydescription of estate, interest and profit, present and future, vested 
or contingent, in, arising out of or incident to property; 


“security interest” « sûreté » 


“security interest” means an interest in or a charge on property by way of mortgage, lien, pledge or 
otherwise taken to secure the payment or performanceof an obligation; 


“Vice-Chairman” Version anglaise seulement 

“Vice-Chairman” means the Vice-Chairman of the Board. 

RiswilOssec! E-20, s9271993--c: 26, s. 2. 

Corporation Established 

Corporation established 

3. À corporation is hereby established, to be known as the Export Development Corporation, 
consisting of a Board of Directors composed of fifteen directors,including a Chairman and a 
President. 

R.S., c. E-18, s. 3; 1980-81-82-83, c. 163, s. 1; 1984, c. 31, s. 14. 

Directors 


4.(1) Each director, other than the Chairman and the President, shall be appointed by the Minister, 
with the approval of the Governor in Council to hold office during pleasure for such term, not 
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ee years, as will ensure,as far as possible, the expiration in any one year of the 
€rms of office of notmore than one-half of the directors. 


Appointment of Chairman 


(2) The Chairman shall ; 
office during pleasure for n shall be appointed by the Governor in Council to hold 


such term as the Governor in Council considers appropriate. 
Vice-Chairman 

(3) The Board shall elect a Vice-Chairman of the Board from among the directors. 
RS 9S DCA 20%, AIR Sy 198 She (4th Supp.), s. 44(E). 


Alternate directors 


S. The Governor in Council may appoint a person to be an alternate director forany director who is 
selected from among persons employed in the public serviceof Canada and the alternate 
director so appointed shall act as a director duringany period in which the director for whom he 
is an alternate is, by reason ofabsence or incapacity, unable to act. 


RSS ACHESLSYS 5. 

Chairman to preside at meetings 

6.(1) The Chairman shall preside at meetings of the Board and of the Executive Committee. 
Absence, etc., of Chairman 


(2) In the event of the absence or incapacity of the Chairman, or if the office of Chairman is vacant, 
the Vice-Chairman shall perform the functions of theChairman during the absence, incapacity 
or vacancy. 


Absence, etc., of Chairman and Vice-Chairman 


(3) Where the Vice-Chairman is, by reason of circumstances referred to in subsection (2), 
authorized by that subsection to act as Chairman but theVice-Chairman is himself absent or 
incapacitated or the office of Vice-Chairmanis vacant, such of the other directors as are present 
at a meeting shall, ifthey constitute a quorum of the Board or of the Executive Committee, select 
adirector to act as Chairman and the director so selected shall perform thefunctions of the 
Chairman until such time as the Chairman or Vice-Chairman isavailable to perform them. 


R.S., c. E-18, s. 6; 1980-81-82-83, c. 163, s. 2. 
Executive Committee 


Executive Committee 
7.(1) There shall be an Executive Committee of the Board consisting of the Chairman and four other 


directors selected by the Board. 


Powers 
(2) The Executive Committee may exercise any powers and perform any duties ofthe Board 


delegated to it by the Board. 
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R.S., c. E-18, s. 7; 1980-81-82-83, c. 163, s. 3. 
President 
Appointment of President 


8.(1) The President shall be appointed by the Governor in Council to hold office during pleasure for 
such term as the Governor in Council considers appropriate. 


Management of Corporation vested in President 


(2) The President is the chief executive officer of the Corporation and has on behalf of the Board the 
direction and management of the business of the Corporation with authority to act in the 
conduct of the business of theCorporation in all matters that are not by this Act or the by-laws of 
theCorporation specifically reserved to the Board or the Executive Committee. 


Absence or incapacity of President 


(3) In the event of the absence or incapacity of the President, or if the officeof President is vacant, 
the Board shall authorize a director or an officer ofthe Corporation to act as the President for the 
time being and shall fix theterms and conditions of his appointment and his remuneration, but 
no person soauthorized by the Board has authority to act as President for a period 
exceedingsixty days without the approval of the Governor in Council. 


R.S., 1985, c. E-20, s. 8; R.S., 1985, c. 1 (4th Supp.), s. 44(E). 

Salaries and Expenses 

Salaries, etc., of directors 

9.(1) Subject to subsection (2), each of the directors not selected from among persons employed in 
the public service of Canada shall be paid by theCorporation such salary, fees or other 
remuneration as is fixed by the Governorin Council and each director is entitled to be paid by 
the Corporationreasonable travel and other expenses incurred by him in the course of his duties 
under this Act. 

Salaries 


(2) The Chairman and, if the President is a person other than the Chairman, the President shall be 
paid by the Corporation a salary to be fixed by the Governorin Council. 


R.S., c. E-18, s. 9; 1980-81-82-83, c. 163, s. 4; 1984, c. 31, s. 14. 

Purposes and Powers 

Purposes 

10.(1) The Corporation is established for the purposes of supporting and developing, directly or 
indirectly, Canada’s export trade and Canadian capacityto engage in that trade and to respond to 
international business opportunities. 


Powers 


(1.1) Subject to any regulations that may be made under subsection (6), in carrying out its purposes 
under subsection (1), the Corporation may 
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(a) 


acquire and dispose of any interest in any property by any means: 


(b) enter into any arrangement that ha idi 
fs Migncetaderan a a see the effect of providing, to any person,any insurance, 

c) enter into an on 

(c) LS ro eae te that has the effect of extending credit to any person or providing an 

8 tO pay money to any person; 

(d) take any security interest in any property; 

(e) prepare, compile, publish and distribute information and provide consulting services; 

(f) procure the incorporation, dissolution or amalgamation of subsidiaries; 

(g) acquire and dispose of any interest in any entity by any means; 

(h) make any investment and enter into any transaction necessary or desirable for the financial 
management of the Corporation; 

(i) act as agent for any person or authorize any person to act as agent for the Corporation; 

Gj) take such steps and do all such things as to it appear necessary or desirable to protect the 
interests of the Corporation; and 

(k) generally, do all such other things as are incidental or conducive to the exercise of its powers, 
the performance of its functions and the conduct of its business.Use of services and facilities of 
departments, etc. 

(2) In exercising its powers under this Act, the Corporation shall, where appropriate, make use of 
the services and facilities of departments, boards and agencies of the Government of Canada. 

Limit of liability 

(3) Subject to subsection (4), the contingent liability of the Corporation in respect of the principal 
amount owing under all outstanding arrangements enteredin to pursuant to paragraph (l .1)(b) 
shall at no time exceed an amount equal toten times the authorized capital of the Corporation, or 
such greater amount asmay be specified in an appropriation Act. 

Exclusion 

(4) The amount of the contingent liability referred to in subsection (3) that the Corporation has 


insured or reinsured or with respect to which theCorporation has a right, by agreement, to be 
indemnified shall not be taken into account in calculating the contingent liability under that 


subsection. 
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Minister of Finance may prescribe conditions 


ed on it by paragraph (1.1)(h), comply 


isi conferr 
(5) The Corporation shall, in exercising the powers -onuteitiadenie plein 


with such conditions of general application as the Mini 


Regulations 


(6) The Governor in Council may, on the recommendation of the Minister and the Minister of 
Finance, make regulations governing 


a) the disposal by sale or lease of property acquired by the Corporation forthe purpose of such 
disposal; 


(b) the entering into by the Corporation of arrangements that 

i) have the effect of 

(A) providing, to any person, any insurance, reinsurance, indemnity or guarantee, 
(B) extending credit to any person, or 

(C) providing an undertaking to pay money to any person, and 


(ii) are made in respect of transactions not relating, directly or indirectly, to the carrying on of 
business or other activities outside Canada; 


(c) the entering into by the Corporation of arrangements that have the effect ofextending credit to a 
person in respect of the acquisition by that person of any interest, other than a security interest, 
in any entity; 


(d) the entering into by the Corporation of arrangements that have the effect ofproviding to a person 
any insurance, indemnity or guarantee, in respect of the financing, by that person, of an 
acquisition by another person of any interest, other than a security interest, in any entity; 


(e) the provision by the Corporation of consulting services on a fee basis; and 


(f) the acquisition by the Corporation of any interest, other than a security interest or an interest 
resulting from the realization of a security interest,in any entity. 


Approval 


(7) For greater certainty, the regulations made pursuant to subsection (6) may specify that certain 
transactions or classes of transactions of the Corporation require the approval of the Minister 
the Minister jointly with the Minister of Finance, or the Governor in Council and where so 


specified, the Minister, the Minister jointly with the Minister of Finance, or the Governor in 
Council is authorized to give that approval. 


Publication of proposed regulations 


(8) Subject to subsection (9), the Minister shall cause to be published in the C 
: : anad 
sixty days before the proposed effective date thereof a copy of every eee eo 


Governor in Council proposes to make underthis Act and 
a reasonable o 
afforded to interested persons tomake representations with respect theres a le rs 
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Exceptions 


(O)The Minister is not required to cause to be published a proposed regulation if the proposed 
regulation 


(a) has been published pursuant to subsection (8) whether or not it has been amended as a result of 
representations made by interested persons as provided in that subsection; or 


(b) in the opinion of the Minister, makes no material substantive change in anexisting regulation. 
Reps OS E-20 ese: 1993 "C226, s.4, 

Capital and Shares | 

Authorized capital 


11.(1) The authorized capital of the Corporation is one billion five hundred million dollars divided 
into fifteen million shares of the par value of onehundred dollars each. 


Subscription and payment for shares 

(2) Where the Board recommends that the Minister subscribe for unissued shares of the 
Corporation, the Minister may, if the Minister of Finance concurs, subscribe at par for such 
number of shares as he considers desirable and theamount of each subscription shall be paid to 
the Corporation out of theConsolidated Revenue Fund at such times and in such amounts as the 
Board requires. 

Shares not transferable 


(3) The shares of the capital stock of the Corporation are not transferable and shall be held in trust 
for Her Majesty. 


RSS. c. E-18.:s, 11; RS.,.c. 8nd Supp.), s.2;-1973-74, c: 135.8. 1;1974-75-16, ¢. 17,8. 13197 7-137e 
38, s. I; 1980-81-82-83,)c: 163, 5.26. 


Borrowing 


12. The Corporation may borrow money by any means, including issuing and sellingbonds, 
debentures, notes and other evidences of indebtedness of the Corporation. 


RiS We. E-18, s. 12: 1980-81-82-83/ ©. 163;'s. 7; 1984, c/31,'s.14: 


Loans to Corporation 


13. At the request of the Corporation, the Minister of Finance may, out of the Consolidated 
Revenue Fund, lend money to the Corporation on such terms andconditions as are fixed by him. 


eS. Cc, E-16,s. 13. 


Maximum borrowings of Corporation 


14.(1) The aggregate amount of borrowings of the Corporation pursuant to sections 12 and 13 and 
outstanding shall at no time exceed an amount equal to fifteen times the aggregate of 
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(a) 
(b) 


the paid-in capital of the Corporation, and 


the retained earnings of the Corporation, determined in accordance with the most recent 
statements of accounts of the Corporation for a financial year that have been audited by the 
Auditor General of Canada. 


Calculation of maximum borrowings 


(2) 


(a) 
(b) 


For the purpose of calculating the aggregate amount of outstanding borrowings of the 
Corporation under subsection (1), 


accumulated deficits, and 


the retained earnings of the Corporation, where the Corporation and its auditor are unable to 
agree on the amount of the retained earnings, shall not be taken into account. 


RES MOSS PO E20 Ese 14: 1993-c, 20.8.5, 


Reserves or provisions 


15. 


The Corporation may establish one or more reserves or provisions out of which may be paid any 
losses sustained by the Corporation in the conduct of its business. 


R.S., c. E-18, s. 15; 1980-81-82-83, c. 47, s. 14. 


By-laws 


By-laws 


16. 
(a) 


(b) 


(c) 
(d) 


(e) 


The Board may make by-laws 


for the regulation of its proceedings, including the delegation of any ofits powers and duties to 
the Executive Committee and the fixing of quorums for meetings of the Board and the 
Executive Committee; 


prescribing the duties of any officers and employees of the Corporation; 
delegating to the President the conduct of any business of the Board; 


delegating, subject to any terms and conditions specified in the by-laws and notwithstanding 
any delegation of such authority to the Executive Committee pursuant to paragraph (a), to any 
one or more officers of the Corporation, jointly or severally, any authority to authorize the 
Corporation to exercise a power under this Act that is given specifically to the Board by any 
provision of this Act; and 


generally, for the conduct and management of its activities. 


R.S., c. E-18, s. 16; 1980-81-82-83, c. 163, s. 9; 1984, c. 31, s. 14. 


General 
Offices 


We 


62 


The Corporation may establish offices anywhere in Canada and the head office of the 
Corporation shall be in the National Capital Region described in the schedule to the National 
Capital Act. 


RS: 1985, c. E-20, s. 17: 1903 2 260516: 
Agent of Her Majesty 


18. The Corporation is for all purposes an agent of Her Majesty in right of Canada. 
R.S., c. E-18, s. 18; 1984, c. 31, s. 14. 


Terms and conditions 


19. The Board may, subject to this Act and any by- 


=: : law of the Board, determine the terms and 
conditions on which the Corporation may exe 


rcise any power underthis Act. 
R.S., 1985, c. E-20, s. 19; 1993, c. 26, s. 7. 


Staff 


20. The Corporation may employ such officers and employees and such consultants and advisers as 
it deems necessary to carry out its purposes and shall fix the terms and conditions of their 
employment and their remuneration, which shall be paid by the Corporation. 


Res. cak-18, s. 20, 

Auditor 

21. The Auditor General of Canada is the auditor of the Corporation. 
R.S., c. E-18, s. 21; 1980-81-82-83, c. 163, s. 10; 1984, c. 31, s. 14. 
Exemption from income tax 

22. Section 27 of the Income Tax Act does not apply to the Corporation. 
R.S., c. E-18, s. 22; 1970-71-72, c. 43, s. 3, c. 63, s. 4. 

Authorization of the Minister 


23.(1) Where the Corporation advises the Minister that it will not, without an authorization made 
pursuant to this section, enter into any transaction or class of transactions that it has the power to 
enter into under paragraphs 10(1.1)(a)to (e) or (i) to (k) and the Minister is of the opinion that it 
is in thenational interest that the Corporation enter into any such transaction or classof 
transactions, the Minister, with the concurrence of the Minister of Finance,may authorize the 


Corporation to do so. 


Amendment without authorization 


d any agreement entered into pursuant to anauthorization of the 
ction (1), without furtherauthorization of the Minister, if the 
agreement being inconsistent with the Minister’s 


(2) The Corporation may ‘amen 
Minister made under subse 
amendment in no way results in the 
authorization. 


Moneys required to discharge obligations to be paid out of C.R.F. 


ed by the Corporation to discharge its obligations underany transaction 


(3) All moneys requir o the Corporationby the Minister of Finance out of 


entered into under this section shall be paid t 
the Consolidated Revenue Fund. 
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(a) 
(b) 


the paid-in capital of the Corporation, and 


determined in accordance with the most recent 


the retained earnings of the Corporation, 
oH . for a financial year that have been audited by the 


statements of accounts of the Corporation 
Auditor General of Canada. | 


Calculation of maximum borrowings 


(2) 


(a) 
(b) 


For the purpose of calculating the aggregate amount of outstanding borrowings of the 
Corporation under subsection (1), 


accumulated deficits, and 


the retained earnings of the Corporation, where the Corporation and its auditor are unable to 
agree on the amount of the retained earnings, shall not be taken into account. 


RS M985%c £20! se 14: 1993; c. 26,5.5. 


Reserves or provisions 


1S: 


The Corporation may establish one or more reserves or provisions out of which may be paid any 
losses sustained by the Corporation in the conduct of its business. 


R.S., c. E-18, s. 15; 1980-81-82-83, c. 47, s. 14. 


By-laws 


By-laws 


16. 
(a) 


(b) 


(c) 
(d) 


(e) 


The Board may make by-laws 


for the regulation of its proceedings, including the delegation of any ofits powers and duties to 
the Executive Committee and the fixing of quorums for meetings of the Board and the 
Executive Committee; 


prescribing the duties of any officers and employees of the Corporation: 
delegating to the President the conduct of any business of the Board; 


delegating, subject to any terms and conditions specified in the by-laws and notwithstanding 
any delegation of such authority to the Executive Committee pursuant to paragraph (a), to any 
one or more officers of the Corporation, jointly or severally, any authority to authorize the 
Corporation to exercise a power under this Act that is given specifically to the Board by any 
provision of this Act; and 


generally, for the conduct and management of its activities. 


R.S., c. E-18, s. 16; 1980-81-82-83, c. 163, s. 9; 1984, c. 31, s. 14. 


General 


Offices 


ATs 
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The Corporation may establish offices anywhere in Canada and the head office of the 


C ti hall be i i i oj i : 
ae ses shall be in the National Capital Region described in the schedule to the National 


R.S., 1985, c. E-20, s. 17; 1993, c. 26, s. 6. 
Agent of Her Majesty 


18. The Corporation is for all purposes an agent of Her Majesty in right of Canada. 
Reo.tc. B-18,s. 18; 1984, c. 31, 5. 14. 


Terms and conditions 


19. The Board may, subject to this Act and any by-law of the Board, determine the terms and 
conditions on which the Corporation may exercise any power underthis Act. 


R.S., 1985, c. E-20, s. 19; 1993, c. 26, s. 7. 
Staff 


20. The Corporation may employ such officers and employees and such consultants and advisers as 
it deems necessary to carry out its purposes and shall fix the terms and conditions of their 
employment and their remuneration, which shall be paid by the Corporation. 


eS. ÈMETS:S.20) 

Auditor 

21. The Auditor General of Canada is the auditor of the Corporation. 
R.S., c. E-18, s. 21; 1980-81-82-83, c. 163, s. 10; 1984, c. 31, s. 14. 
Exemption from income tax 

22. Section 27 of the Income Tax Act does not apply to the Corporation. 
Res cells. $22; 1970-71-72;c. 43.8. 3) C.63, S84: 

Authorization of the Minister 


23.(1) Where the Corporation advises the Minister that it will not, without an authorization made 
pursuant to this section, enter into any transaction or class of transactions that it has the power to 
enter into under paragraphs 10(1.1)(a)to (e) or (i) to (k) and the Minister is of the opinion that it 
is in thenational interest that the Corporation enter into any such transaction or classof 
transactions, the Minister, with the concurrence of the Minister of Finance,may authorize the 
Corporation to do so. 


Amendment without authorization 


(2) The Corporation may amend any agreement entered into pursuant to anauthorization of the 
Minister made under subsection (1), without furtherauthorization of the Minister, if the 
amendment in no way results in theagreement being inconsistent with the Minister’s 


authorization. 
Moneys required to discharge obligations to be paid out of C.R.F. 


(3) All moneys required by the Corporation to discharge its obligations underany transaction 
entered into under this section shall be paid to the Corporationby the Minister of Finance out of 


the Consolidated Revenue Fund. 
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Separate account 


(4) The Corporation shall maintain a separate account of all moneys received by way of 7 
and recoveries, and of all disbursements made, in connection with all transactions entere ve 
under this section and shall, subject to subsections (5) and (6), pay to the Receiver General a 


such receipts andrecoveries. 


Expenses and overhead 


(5) The Minister of Finance may authorize the Corporation to retain from any receipts and 
recoveries described in subsection (4) such part thereof as the Minister of Finance considers to 
be required to meet the expenses and overhead of the Corporation arising out of transactions 
described in that subsection. 


Financial management 


(6) The Minister, with the concurrence of the Minister of Finance, may authorize the Corporation 
to make any investment or enter into any transaction or any class of transactions necessary or 
desirable for the management of assets and liabilities arising out of any transaction that may be 
entered into pursuant to this section. 


RES cal Osan cn 207522511005 C226, 5.8. 
Limit of liability 


24.(1) Subject to subsection (2), in respect of transactions entered into pursuant to section 23, the 
total of 


(a) the contingent liability of the Corporation in respect of the principal amount owing under all 
outstanding arrangements giving rise to contingent liabilities, 


(b) the obligation of the Corporation to advance funds in respect of any outstanding arrangement 
that has the effect of extending credit or to pay money to any person in respect of any 
outstanding arrangement, and 


(c) the outstanding principal amount of obligations owed to the Corporation in respect of any 
arrangement that has the effect of extending credit shall at no time exceed thirteen billion 
dollars. 


Exclusion 
(2) The amount of 


(a) the contingent liability referred to in paragraph (1)(a) that the Corporation has insured or 
reinsured or with respect to which the Corporationhas a right, by agreement, to be indemnified 
and | 


(b) the obligations referred to in paragraphs (1)(b) and (c) that the Corporation has sold, assigned or 
otherwise transferred On a non-recourse basis shall not be taken into account in calculating the 
total liabilities andobligations under subsection (1). 


Roo 19856 8-20) s.24-771993) 6.26.8) 8. 
Review 


25.(1) Five years after the coming into force of this section an 
Minister shall cause a review of the provisions and o 
consultation with the Minister ofFinance. 


nd every ten years thereafter, the 
peration of this Act to be undertaken in 
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Report to Parliament 


(The Minister shall, within one year after causing a review to be undertaken pursuant to 
subsection (1), submit a report on the review to Parliament. 


Study 


(3) Each report submitted to Parliament pursuant to subsection (2) shall be reviewed by such 
committee of the Senate and of the House of Commons or such joint committee as is designated 
or established for the purpose of reviewing such report. 

RES 9S, CHE 20, 52521993 626, s. 8. 

RELATED PROVISIONS 

- 1993, c. 26, s. 9:Transitional 


9.(1) Transactions entered into under sections 24, 29, 33, 34 and 39 of the Export Development Act, 
as those provisions read immediately before the coming in to force of section 8 of this Act, are 
deemed to have been entered into under section 10 of that Act, as amended by section 4 of this 
Act. 


Idem 
(2) Transactions entered into under sections 27, 31 and 35 of the Export Development Act, as those 


provisions read immediately before the coming into force of section 8 of this Act, are deemed to 
have been entered into under section 23 of that Act, as enacted by section 8 of this Act. 
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APPENDIX 2 
Letter from Auditor General of Canada to 
the Chair of the Committee 


AUDITOR GENERAL OF CANADA VERIFICATEUR GENERAL DU CANADA 
240 Sparks Street 


Ottawa, Ontario 
K1A 0G6 


16 November 1999 


Mr. Bill Graham, M.P. 

Chair 

Standing Committee on Foreign Affairs 
and International Trade 

Room 261, Confederation Building 

Ottawa, Ontario 

K1A 0A6 


Dear Mr. Graham: 


I understand your Committee is considering, as part of the review required by sub-section 25(3) of 
the Export Development Act, the Report on the Review of the Export Development Act, prepared by 
Gowling, Strathy and Henderson. This Report contains a recommendation to remove the Auditor 
General of Canada as statutory auditor of Export Development Corporation. We were surprised by 
this recommendation because, to the best of our knowledge, this issue was not raised in any of the 
submissions to the team which undertook the review. Indeed, some submissions recommended 
expansion of the role of the Auditor General in EDC with respect to environmental matters. I was 
also dismayed by the fact that my Office was not consulted before this recommendation was 


submitted to the Minister. 
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I wish to advise you that I disagree strongly with the recommendation. In my view, the ae 
General should be the auditor and provide the necessary assurances to Parliament in te t 
have a significant effect on the financial statements of the Government of Canada, S ere the 
government’s financial exposure is significant, and/or where there is an important pe © 
public policy purpose. EDC meets all three criteria as evidenced by the following specitics: 


i) EDC carries out an important public policy role. It assumes higher risks than would 
normally be assumed by private sector organizations. The impact is evidenced, for 
example, by the fact that it has established provisions for losses on loans on its total 
portfolio that are many times those of Canadian commercial financial institutions. It has 
also been argued that EDC is slower than private sector institutions to withdraw its 
products and services when export or domestic markets experience economic difficulty. 
Finally, in response to government trade priorities, EDC 1s striving to support more small 
and medium sized enterprises and to diversify in to more higher risk markets. 


ii) EDC administers “Canada Account” transactions on behalf of the government. These 
government transactions involve loans of some $3 billion and a further $2.5 billion of 
contingent liabilities. 


iii) EDC is an “agent of her Majesty” and has capital market borrowings approaching some 
$13 billion. These loans carry the full faith and credit of Canada and ”’constitute a charge 
on and are payable out of the Consolidated Revenue Fund of Canada”. 


iv) EDC’s loans are frequently involved when the government of Canada offers debt relief to 
sovereign borrowers. Since 1992, EDC has received some $800 million from the 
government as compensation for debt relief provided to sovereign borrowers. 


In light of these factors and in my view, the Auditor General of Canada is better able to ensure that 
Parliament’s needs are served and the public interest protected. Further, the Auditor General is also 
better able to fulfil his responsibilities as auditor of the accounts of Canada if he is also the auditor of 
EDC, given the significance of EDC’s impact on those accounts. I understand that the President of 
EDC supports the continued role of the Auditor General as statutory auditor of EDC. 


It might be argued that there are benefits to having a private sector auditor for EDC given that it 
operates using commercial principles where possible. However, I would point out that to the extent 
that my Office requires specialized skills and experience to carry out a particular audit which are not 
available within the Office, we routinely engage them from the private sector through professional 
services contracts. Given EDC’s commercial and public policy objectives, we bring the required 
expertise to our work, combining it with our unique expertise as legislative auditors, while 
maintaining our focus on serving Parliament and protecting the public interest. 


The Gowling, Strathy and Henderson Report also contains a recommendati 

re-scheduled to Part II, Schedule III of the Financial Administration Act ( Bri eta ee 
would result in a less stringent control regime than is presently the case for EDC as a Part I 
corporation and this would put more onus on the Board of the Corporation to maintain strong 
corporate governance mechanisms. It would require the approval of the Governor in Council and 
accordingly, the government would have to be persuaded by the merits of a proposal to re-schedule 
EDC. Assuming that a statutory requirement for audit of EDC by the Auditor General is maintained 
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(as is presently the case in the Export Development Act) and that EDC meets the minimum standards 


set out in the FAA in order for a Crown corporation to be rescheduled to Part II, we would not oppose 
such a rescheduling. 


I would be pleased to provide further information on these issues or to meet with you or your 
committee to discuss them further. 


Yours sincerely, 
ORIGINAL SIGNED BY 


L. Denis Desautels, FCA 
Auditor General of Canada 


cc: Patrick Lavelle 
Chairman of the Board 
Export Development Corporation 


Ian Gillespie 
President 
Export Development Corporation 


Janice Hilchie 


Clerk of the Standing Committee on Foreign Affairs 
and International Trade 
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APPENDIX 3 
List of Witnesses 


Associations and Individuals Meeting 


Date 


Export Development Corporation 5 
A. lan Gillespie, President and CEO 


Glen Hodgson, Director, Government and 
International Relations ; 


Gilles Ross, First Vice-President, Legal 
Services and Secretariat 


Eric Siegel, Executive Vice-President, Medium 
and Long-term Financial Services 
Department of Foreign Affairs and 7 
international Trade 


Louise Charron-Fortin, Director General Trade 
Commissioner Service, Planning and 
Policy 


Richard Lecogq, Director, Export Finance 
Division 
Robert Shaw-Wood, Deputy Director, Export 
Finance Division 
Gowling, Strathy and Henderson 


Guy David, Lawyer, Project Leader of the 
Review Team 


Maxime Faille, Lawyer, Project Assistant of the 
Review Team 


Stan McRoberts, Research Economist, Review 
Team 


Gerald E. Shannon, Chair of Stakeholder 
Consultations, Review Team 


Development and Peace 8 
Jacques Bertrand, Researcher 
EDC Working Group 
Pamela Foster, Spokesperson 
Aaron Freeman, Spokesperson 
Inter-Church Committee for Human 
Rights in Latin America 
Bill Fairbairn, South America Program 
Co-ordinator 
Kimy Pernia, Indigenous Leader from the 
Embera Katio Nation 
International Centre for Human Rights 
and Democratic Development 
Hon. Warren Allmand, President 


Tuesday, November 2, 1999 


Thursday, November 4, 1999 


Tuesday, November 16, 1999 
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Associations and Individuals 


Meeting 


Date 


Mining Watch Canada 
Joan Kuyek, National Coordinator 
North-South Institute 


Gail Whiteman, Senior Researcher on 
Corporate Social Responsibility 


Probe International 
Patricia Adams, Executive Director 
West Coast Environmental Law 
Association 
Linda Nowlan, Spokesperson 
Alliance of Manufacturers and Exporters 
Canada 


Alan Curleigh, Chair of the Alliance and 
Executive Vice-President, Klockner Stadler 
Hurter Limited 


Buzz Grant, Vice-President, Finance, MDS 
AeroSupport Corporation 


David Hylton, Director, Special Projects 
Kvaerner Chemetics 


Jayson Myers, Senior Vice-President and 
Chief Economist 


William Neil, Director, Government 
Relations — International Nortel Networks 


Association of Consulting Engineers of 
Canada 
Timothy Page, President 
Bombardier Inc. 


Réjean Bourque, Director, Finance and 
Treasury 


Richard Sloan, Vice-President and General 
Manager, Structured Finance 


Canadian Chamber of Commerce 
Robert Keyes, Vice-President, International 
Canadian Factors Association 


Mark Perna, Chairman and President of 
Accord Business Credit 


Michael Teeter, Director, Government 
Relations Group, IGRG 


Canadian Financial Insurance Brokers 
Ltd. 


Clive Aston, President 


Te 


8 


10 


in 


Tuesday, November 16, 1999 


Thursday, November 18, 1999 


Tuesday, November 23, 1999 


Associations and Individuals Meeting Date 


Insurance Bureau of Canada 11 Tuesday, November 23, 1999 


Paul Kovacs, Senior Vice-President, Policy 
Development 


Robert J. Labelle, Senior Vice-President, Chief 
Agent, Euler American Credit Indemnity 


Jules R. Quenneville, President and CEO, 
Guarantee Company of North America 


SNC-LAVALIN Group Inc. 


Christiane Bergevin, Senior Vice-President 
and General Manager 


Jacques Lamarre, President and Chief 
Executive Officer 


Aerospace Industries Association of 12 Tuesday, November 30, 1999 
Canada 
Peter Boag, Vice-President 


Peter Smith, President and Chief Executive 
Officer 


Automotive Parts Manufacturers’ 
Association 
Gerry Fedchun, President 
Export Development Corporation 
A. lan Gillespie, President and CEO 


Louise Landry, Vice-President, Corporate 
Performance and Communications 


Gilles Ross, First Vice-President, Legal 
Services and Secretariat 


Eric Siegel, Executive Vice-President, Medium 
and Long-term Financial Services 


Med-Eng Systems Inc. 
Richard L’Abbé, President 
Nortel Networks 
John Roth, President and CEO 
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APPENDIX 4 
List of Submissions 


Sn 
Aerospace Industries Association of Canada 

Alliance of Manufacturers & Exporters Canada 

Association of Consulting Engineers of Canada 

Automotive Parts Manufacturers’ Association 

Bombardier Inc. 

Canada — China Business Council 

Canadian Advanced Technology Association 

Canadian Bankers Association 

Canadian Factors Association 

Canadian Financial Insurance Brokers Ltd. 

Coady International Institute 

Development and Peace 

EDC Working Group 

Export Development Corporation 

Gowling, Strathy and Henderson 

Insurance Bureau of Canada 

Inter-Church Committee on Human Rights in Latin America 
Kimy Pernia Domico, Embera Katio of Northern Cordoba, Colombia 
Med-Eng Systems Inc. | 

Mining Watch Canada 

North-South Institute 

Office of the Auditor General of Canada 


Probe International 
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SNC-Lavalin Group Inc. 


West Coast Environmental Law Association 
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REQUEST FOR GOVERNMENT RESPONSE 


Pursuant to Standing Order 109, the Committee requests that the Government table a 
comprehensive response to this Report. 


A copy of the relevant Minutes of Proceedings is tabled (Meeting Nos. 5, 7, 8, 10, 11, 12, 15 and 
16). 


Respectfully submitted, 


Bill Graham, 
Chair 
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Exporting in the Canadian Interest: 
Reviewing the Export Development Act 
Minority Report of the Official Opposition Members of 
the Standing Committee on Foreign Affairs and 
International Trade 

December 13, 1999 
Deepak Obhrai MP, Official Opposition Critic for International Trade 
The Reform Party maintains that government should not compete with the private sector.” 


At p. 12 of its Report on the Review of the Export Development Act, hereinafter “Report”, Gowling, 
Strathey and Henderson, hereinafter “Gowlings”, wrote: 


“EDC is one of the few remaining federal government institutions that compete directly with the 
private sector in Canada for its day to day operations. Its main domestic competitors are the 
credit insurance companies, factors and the banks.” 


At various points in its Report, Gowlings observes that EDC’s status as a crown corporation “likely 
confers a competitive advantage over the private sector.” 


At the Standing Committee’s November 23 hearings in Ottawa, virtually all of the witnesses 
representing Canada’s insurance industry, urged that EDC should exit from the short-term export 
credit insurance market and the domestic insurance market. 


Mr. Jules R. Quenneville told the Committee that in all of the other OECD countries public agencies 
no longer participate in the short-term export credit insurance market, other than servicing some high 
risk transactions. He described how out-of-step Canada is with the rest of the world: 


“EDC is alone in that it still has almost all of its resources tied up in providing services that banks 


and insurers had been supplying for many years in other countries.’ 


This view is confirmed by the Banks: 


l The Blue Book, Principles & Policies of the Reform Party of Canada, 1999. Privatization and Crown Corporations, p. 30. 
: Report, p. 53. Similar comments are made at pp. 13, 17, 62 and 68. 


3 The witnesses were Mr. Jules R. Quenneville (President and CEO, The Guarantee Company of North America), Mr. Mark 
Perna (President, Accord Business Credit and Chairman, Canadian Factors Association), Mr. Paul Kovacs (Senior 
Vice-President of the Insurance Bureau of Canada), Mr. Robert J. Labelle (Senior Vice-President, Chief Agent, Euler 
American Credit Indemnity), Mr. Michael Teeter (Director, The Industry Government Relations Group) and Mr. Clive 
Aston: (President, Canadian Financial Insurance Brokers Ltd.) 


À Jules R. Quenneville, Committee hearings, November 23rd. 
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“In [medium-term export financing] EDC provides direct competition for the Banks. The 


banking industry suggests that funded deals by EDC should only be allowed when there is no 


participation by the private sector.” 5 


In fact, the five largest Schedule 5 banks now provide $9 in medium-term export financing for every 
$1 provided by EDC.® Sadly much of this work is through foreign operations and co-operation with 
foreign Export Credit Agencies, (ECAs) (in preference to EDC) as these provide a guarantee of 
repayment of 85% of the value of the loan. In Canada, not only does the EDC compete directly with 
Canadian banks, but EDC’s arrangements in guaranteeing medium-term export-related bank loans, 
put Canadian banks at a disadvantage vis-à-vis foreign competitors and add a further complication in 


multi-country syndication deals.’ 


Given that witnesses at the Committee hearings, written submissions received by the Official 
Opposition and indeed the Report itself acknowledge that EDC competes rather directly with 
Canada’s banks and insurers, three questions must be asked: 


1. Why does EDC exist at all? 
2. Is this type of government-private sector competition in the national interest? 
3. Should EDC be maintained over the long term? 

Why does EDC Exist? 


The Export Development Corporation exists to “support and develop trade between Canada and 
other countries and Canada’s competitiveness in the international market-place.’”’® Its original 
mandate was to provide export-related services which the private sector could not and “protect 
Canadian exporters by responding to competition from agencies with foreign government support.’”? 


Thus in very large measure the Export Development Corporation’s existence is based on the fact that 
most if not all of our fellow exporting nations also have an ECA. World wide, ECAs provide long - 
term export insurance and medium and long term export financing for purchases of aircraft, ships, 
nuclear power plants, satellites and other high-ticket items where the loan is often made to a 
sovereign foreign government and the loan will be paid off over a decade or more. Given that in most 
cases, the private sector does not have the risk appetite for such ventures, many nations see an ECA as 


Page 2 of a November 25th letter from Canadian Bankers Association President & Chief Executive Officer, Raymond Protti 
to International Trade Minister the Honourable Pierre Pettigrew. 


Source, 1998 “League Tables” as provided by Bank of Nova Scotia and featured as p 65 of Report. 
Report, pp. 65-67 and, letter (supra note 5), pp. 2-3. 


8 Purpose: Export Development Act, R.S.C., E-20. 


Report, p. 9, quoting from 1944 Act which created the Export Credits and Insurance Agency, the EDC’s predecessor. 
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an essential tool in competing against other nations in selling their high ticket items to foreign 
governments. 


Is EDC’s form of government-private sector competition in the national interest? 


In the world of export credits the obvious ability of government backed ECAs to unfairly subsidize 
exports and thereby distort competition resulted in the drafting of the 1978 OECD “Consensus” 
rules. Theses were “put in place to avoid having to resort to government supported predatory credit 
packages which would result in an uneven playing field for the sale of goods and services”. 10 


Since that 1978 Consensus, the ability of government-backed ECAs to use ‘predatory financing’ to 
give their nations products an unfair competitive advantage has played a role in the recent 
Canada-Brazil dispute over regional jets, and the lengthy Boeing — Airbus fight. The crucial need 
for clear rules was underscored in 1998 when OECD nations again attempted to draft an agreement to 
have countries compete on the strength of their products rather than the depth of the national 
treasuries.The main purpose of the OECD Arrangement on Guidelines for Officially Supported 
Export Credits is: 

“to provide the institutional framework for an orderly export credit market; it aims to prevent an 

export credit race in which exporting countries compete on the basis of who grants the most 


favourable financing terms rather than on the basis of the price and quality of the product. The 
Arrangement sets limits on the terms and conditions for export credits involving credit terms of 


two years or more — that is, that are insured, guaranteed, extended, refinanced or subsidised by 


or through export credit agencies.”!! 


Both the 1978 OECD Consensus and the 1998 OECD Arrangement contain similar commitments to 
avoid ‘predatory’ or ‘subsidised’ financing. In a world in which export financing has been the subject 
of protracted trade disputes, transparency becomes an important tool in proving that financing is not 
being subsidised. Transparency allows neutral third parties to differentiate between the deal which 
an ECA finances because the terms are too risky for the private sector, and the deal where the ECA 
uses its government’s backing to offer the kind of financing that lures customers to its exporters’ 


products. 


For instance, at p. 29 of its Report, Gowlings writes: 


“Some OECD countries wish to see all ECA business fall under the Consensus disciplines. 
These countries question that an ECA should be able to operate its own book on commercial 
terms and a government book on OECD consensus terms. They believe that government 
ownership should automatically dictate adherence to Consensus guidelines on all business. This 
argument is not persuasive in the case of EDC which has been financially self-sustaining in all of 


its years of operation but one.” (emphasis added) 


10 Report, p. 27. The “Consensus” is a “Gentleman’s Agreement” among participants and has no legal status. 


i Preamble of Arrangement. Participants were: Australia, Canada, the European Community (which includes the following 
countries: Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, 


Portugal, Spain, Sweden, and the United Kingdom) Japan, Korea, New Zealand, Norway, Switzerland and the United States. 
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Thus, at least in some circles, the fact that EDC is self-sustaining is seen as proof that it cannot be 
offering either insurance or financing on “predatory” terms. This perspective was rejected 
completely by Patricia Adams, Executive Director of Probe International, in her November 16, 1999 
testimony before the Committee: | 


“EDC finances its activities at preferential rates on the good faith and credit of the taxpayer. It 
does not pay taxes to the government or dividends to shareholders, and it doesn’t obtain 
re-insurance or abide by the same regulations governing the private sector. Gowlings 
acknowledged that these financial benefits conferred on EDC from its crown status and I quote, 
‘Likely confers a competitive advantage over its private sector competitors’. Gowlings also 
confirmed that EDC must mine the profitable, private financial services sector, both banking and 


insurance, to finance commercially unviable high-risk projects.” 


That competing against the private sector is how EDC earns the revenue to finance “higher-risk” 
business and still be self sustaining is readily acknowledged by Gowlings: 

“The need to be self-sustaining and to operate without subsidy or government equity infusions 

has an impact upon EDC’s risk appetite, as well as its competitiveness for commercial quality 

business. In short, without commercial quality business to offset its higher risk business, EDC 

would require substantially more capital as well as annual government appropriations.” 12 


Thus Gowlings appears to support continued EDC-private sector competition: 


“Representatives of private sector financial institutions and others have advocated that EDC 
should be a “residual” player where private sector services are available. However the evidence 
is quite clear that EDC could not continue as a self sustaining organisation if it were to retrench in 
this manner.”!3 


In fact, if such a retrenchment were to occur, the private sector, which pays taxes and shareholder 
dividends and must respect Canada’s regulatory framework, would provide short-term export 
insurance and some medium term export financing. Most medium and long term export financing 
and insurance (which are too risky for the private sector) would be done by a downsized EDC or 
possibly directly by the Department of Foreign Affairs and International Trade. Under such a system, 
the taxpayer would be ultimately responsible for EDC’s capital. As a result, the decisions currently 
being made by EDC behind closed doors might be more closely scrutinized by Parliament. 
Furthermore, observers would be able more readily to distinguish between deals that are too risky for 
the private sector, and those where government backing is being used to influence or attract a deal 
that might not otherwise be viable, or which would otherwise go to another nation’s exporters. 


We believe that the role of Government in providing export-related finance or insurance should be 
limited only to directly providing services which are unviable for the private sector. We further 
believe that banks and insurance companies should be treated in a manner that puts them on a level 
playing field with financial institutions in other OECD countries that have ECAs. 


12 Report, p. 11. 


15 Report, p. 12. 
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It is therefore the Recommendation of the Official Opposition that: 


I. Short-Term insurance both domestically and for export — related matters should be 
returned to the private sector. Ultimately, if a short-term deal is seen as too risky for the 


private sector there is no reason why the Canadian taxpayer should want to get involved; 
and: 


Il. The government should make a program available to the banks on Canada Account which 
would provide guarantees for Consensus loans. Under such a scenario, the Government 
would guarantee a portion (up to 85%) of the loan for an exposure fee or guarantee fee. 
This would put Canada’s banks on a level playing field with foreign competitors, reduce 
EDC — bank competition, and facilitate greater Canadian bank participation in 
multi-country contracts where syndication is required; and 


HI. The Department of Foreign Affairs and International Trade or a Federal agency, 
accountable to Parliament, would assume responsibility for any other services which the 
private sector can not provide. 


Should an ECA be maintained over the long term? 


If the OECD participants take their 1998 Arrangement seriously, there may soon come a day when 
the private sector provides virtually all export financing and insurance. The costly long-term deals 
might operate the same way car purchases are handled. The client’s buying decision would be based 
on the competitive advantages of the products and the financing (perhaps offered by a multinational 
consortium) would be based on the buyer’s credit rating and whether an equity could be taken in the 
item being purchased. 

“There is a strong argument around for abolishing ECAs altogether, so that all export finance is 

provided by the private sector on commercial terms, but obviously no individual country can 


afford to scrap its ECA unilaterally.” !4 


Clearly as long as our competitors have a state-backed ECA, Canada will need an agency to provide 
our exporters’ clients with financing and insurance on terms which may not be attractive to the 
private sector while remaining “unpredatory” from the point of view of foreign ECAs and the 
Canadian taxpayer. At the same time Canada must push for changes that are compatible with a 


changing world situation and evolving principles of trade. 


Since the creation of the Export Credits and Insurance Agency in 1944, many of the sovereign 
government entities who were once the primary customers for aircraft, telephone systems, satellites, 
ships and power plants have been privatized. Around the world, airlines are now in private sector 
hands and the world’s ships are owned by private sector oil companies, cruise lines, cargo carriers 


14 Tim Plumptre, Senior Vice-President, Trade Financing and Correspondent Banking, Bank of Nova Scotia, in a Dec 7, 1999 


written response to questions submitted by the Office of the Leader of the Opposition. 
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and ferry firms. Private sector firms launch the private sector satellites for private sector 
broadcasters. Private sector consortiums are building, owning and operating airports, tunnels, 
highways, commuter railways and phone services. Even in communist countries like China, 
domestic private sector banks are financing infrastructure and are increasingly ready to participate in 
export finance on market terms. Increasing the “sovereign” buyer is being replaced by a private 
sector one; and one who cannot hide behind the shield of sovereignty in trying to avoid payment of 
debt. All of these developments and recent commitments to “level playing fields” “elimination of 
subsidies” and “transparency” in recent trade agreements make it possible to envision a world where 
the ECAs of the 1950s, will not exist at all. 


It is therefore the Recommendation of the Official Opposition that: 


IV. Canada should also (in keeping with the spirit of the OECD 1998 Arrangement) use the 
OECD and current and future WTO rounds to promote changes to international trade rules 
so as ultimately to make all government-backed lenders obsolete. 
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EXPORTING IN THE CANADIAN INTEREST: 
REVIEWING THE EXPORT DEVELOPMENT ACT 


Dissenting report by the Bloc Québécois on the 
Report to the House of Commons by the Standing 
Committee on Foreign Affairs and International Trade 


December 1999 


| Introduction 


It was with a spirit of co-operation, openness and keen interest that the Bloc Québécois participated 
in the proceedings of the Standing Committee on Foreign Affairs and International Trade reviewing 
the Export Development Act. 


However, the Bloc Québécois can only deplore the cavalier and contemptuous determination of the 
Liberal majority to adopt the present Report in haste, on the strength of more than dubious procedural 
considerations. 


Given the importance of this report and the time spent by this Committee listening to numerous 
witnesses, it is unacceptable that it was adopted in barely 10 minutes. Because of this, the Committee 
Chair, supported by the Liberal majority, evaded debate in Committee solely so that they could table 
the Report in the House before it adjourned for the holidays. 


In the same way, the Chair insisted on maintaining the schedule of Committee meetings the same day 
as Bill C—20, on the clarity of the referendum process in Quebec, was being debated in the House. 


It should be noted that the final meeting, held December 14, 1999, lasted at most about 15 minutes, 
and that was apparently enough time for the Liberals to adopt a report of a hundred pages! The 
Liberal majority relied on members who had barely participated in the review of the Act to push 
through the second draft of the Report without even considering its content. 


This is a sad episode in the Committee’s proceedings, which are supposed to take place in an 
atmosphere of seriousness, cordiality and civility. The animosity between members of the 
Committee was palpable, and in our opinion greatly undermined the smooth functioning of the final 


segment of the review in question. 


ll Transparency 


The Bloc Québécois considers that, despite everything, the spirit of the Export Development Act 
does generally respond to its underlying objectives. Based on invaluable ou DIE" dure 
the public hearings, the Bloc Québécois is however of the opinion ce there is an obvious, indeed 
flagrant, lack of transparency from EDC’s part. Access to information cruelly lacks. 


85 


In the course of the hearings, witnesses applauded the fact that the Export Development Corporation 
(EDC) was not obligated to disclose business information that could cause them prejudice. The Bloc 
Québécois is sensitive to their worries. However, it is totally unacceptable to us that such a situation 
continues. We fear that to keep these standards will undermine the positive effects of the Act. 


It is normal to fear that, with such lack of transparency, EDC’s activities might serve inappropriate 
purposes, or even purposes completely contrary to those set out in the Act. For example, even during 
an actual review of the Act, it was impossible for a Bloc Québécois MP to obtain a breakdown 


showing EDC’s financing activities in Quebec. 


It therefore seems absolutely essential to the Bloc Québécois that EDC, as recommended by the 
Gowlings Report, be subject to the Access to Information Act. 


Il! Human rights 


In the same way, we have serious reservations about EDC and respect for human rights. 


EDC, while offering financing services, is especially active in the area of credit insurance. Among 
the risks it assumes are political factors. Even in assessing political risks, EDC does not take the 
human rights situation into account. 


Before giving its support to an enterprise, EDC should at least make sure that the firm in question 
supports the code of conduct on human rights set out by the OECD. 


It is unacceptable that the Act be used as a way to get around the values that guide our society, just to 
make possible generous financing for businesses operating, very often, in developing countries. 


IV Environmental standards 


In the Bloc Québécois’s opinion, the recommendations made by the Committee on EDC’s 
environmental responsibility are nothing but pious platitudes. We consider these recommendations 
should have been more concrete, in order to strengthen EDC’s environmental standards framework. 
The reader need only look at recommendation 21 in the Report to see how pointless it is. 


The Bloc Québécois would have liked EDC to draw more on the models of the World Bank or the 
European Reconstruction and Development Bank. These require, for every sensitive project, an 
impact study, public hearings and above all a transparent process. 


We do not agree that EDC, funded with public money, should put that money toward projects that 
entail either destruction of the environment or the violation of human rights, with complete impunity 
and extreme secrecy. 


V Conclusion 


Although we can see EDC’s positive and indispensable role, it seems essential to us that it functions 


as a Crown corporation of a State that cannot, blindly, Support exports and investments abroad 
without concerns for the other impacts of its action. 
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